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et INTHE UNITED STATES DISTRICT COURT 4
FOR THE EASTERN BISTRICT OF PENNSYLVANIA

MIKHAIL IGNATYEV, MYROSLAVA

VASYLIVNA MELNYK: MOMAMED : Cive Action No. 08-1547
5. ABDELWAHAR, EUGENE KOO

ABRE MOHAMED ALL AHMED ;
BELAGUID; MIRZA ARSHAD ALl BAIG;:
MIRZA MOHAMMED BAIG, MARIAM

- BAIG ADEL KHALIL; CARLOTTA

- HOPE; AND VALENTINA ORUZ

- on behalf of themselves and all

- others similarly situated,

. : SECOND AMENDED CLASS

V. : ACUTION COMPLAINT

- MICHAEL CHERTOFF, in his official
- Capacity as Secretary of Homeland Necurity,:
- MICHAEL MUKASEY, i his official

- capacity as Attorney General of the : ACTION FOR DECLARATORY
- United States, ROBERT 8. MUELLE R, : AND INJUNCTIVE RELIFF

- in his official capacity as Director of the

- Federal Bureau of Investigation,

- JONATHAN SCHARFEN, in his official

- capacity as Director of the 1.8, :
- Citizenship and Immigration Services', and -
- KAREN FITZGERALD, in her official

- capacity as Acting District Director of the

- U5, Citizenship and Immigration Services

- Philadelphia District Office.

PRELIMINARY STATEMENT

I Plaintiffs are lawful permanent residents of the United States who have fived in
- the United States for many vears. Plaintiffs wish o become U.S. citizens and long ago submitted

-naturalization applications to United States Ctizenship and Immigration Services (“USCIS™), the

- Emilio Gonzales left his post as Director of USCIS. My, Scharfen is now the Acting Director,
7 Ms. Fitzgerald has recently replaced Evangeline Klapkis who had been serving as Acting
Ahstrict Director.
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responsible federal agency.® Their naturalization applications have not been adjudicated,
however, despite the passage of over six months since the dates of su bruission, because each of
their applications is awaiting completion of an “FRI name check,” a background check that the
FBI conducts on behalf of USCIS,

2. Plaintiffs seek to pledge their allegiance to the United States and to participate
fully in our society as United States citizens Having qualified to do so after years of working in
the Usnited States and contributing to their communities, Plaintiffs seek an ly what the law
- provides, which is a final decision on their naturalization applications within the reasonable
tmelines required by law.

3. Defendant USCIS officials Scharfen and F ftizpatrick the Secretary of Homeland
Security are responsible for the naturalization process. Defendants Mueller and Mukasey are
responsible for the FBI name chack and other background checks conducted in the course of the
naturatzation process,

4. In November 2002, USCIS drastically altered the naturalization procedure by
;z'squiz‘ing # vastly expanded FBI name check to be conducted on every application. even though
it s not required by either statute or regulation. The FBI implemented the expanded FBI name

check in a manner that has caused systemic, unnecessary and prolonged delays in the
izatura%izaticm process. As a result of Defendants’ policies and practices, the unwarranted and
%SLZIE}E.‘!E:{SOE‘{ES new FBI name check procedure has resulted in months-fong and even vears-long
-é:f{-:i&ys; in naturalization adjudication for Plaintffs and the proposed class,
| 5 USCIS’s own Ombudsman has stated that, as implemented by Defendants, the
§§‘""B§ name check used in naturalization applications is of questionable value in detecting persons

"'éfn all statutory and regulatory provisions cited in this Com plaint, the term “Service™ refers to
the USCIS. BUS.C. 81 O Ha)34) 6 U.S.C 8271
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who may pose a threat to security. Nevertheless, USCIS uses the FRI name check without
imposing any deadlines for completion. In requiring FBI name checks and tolerating systemic
and prolonged delays during those name checks, both USCIS and the FBI have acted with
complete disregard for Congress’s plain directive that USCIS should com plete the processing of
naturalization applications within six months from the date of submission. Through their
insistence on FBI name checks, USCIS apd the FBI have unreasonably delayed the processing of
the naturalization applications of Plaintiffs and the proposed class members, and USCIS has
uniawtully withheld final adjudication of these a pplications.

f. Defendants” unlawful conduct has deprived Plaintiffy of the privileges of Linited
- States citizenship. Plaintiffs cannot vote, serve on juries, expeditiously sponsor their immediate
| relatives living abroad for permanent residence, receive business and education loans and other
benefits reserved for citizens, participate in the Visa Waiver Program, or ravel abroad and return
to the United States without fear of exclusion from this country. Plaintiffs’ experiences are
typical of tens of thousands of other naturalization applicants around the country who have
ésufiii:rc(i unreasonable and untawful delays in the naturalization process because of long-pending
FBI name checks,

7. Plaintiffs respectfully request, on behalf of themselves and all others similarly
?Simazeci, that the Court certify the proposed class, enter judgment in favor of the proposed class
éerm all claims, and grant the refief requested herein. Specifically, Plaintiffs request that the Court
.érﬁ-qufr‘e the Defendants to adjudicate their applications for naturalization within the time periods
f;fn“e.scribe(i by law, and declare that the Defendants’ actions violate the naturalization statue and
%’cguia.ziom, trws governing administrative Rgency action, and the Due Process Clause of the

Fifth Amendment.,

Lad
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JURISDICTION AND VENUE

& This Court has jurisdiction over this action under the Administrative Procedure
Act, SUS.C. 8701, e seq.. the Mandamus Act, 28 U.8.0. § 1361, and 28 U.S.C. §1331. which
vest the United States district courts with Jurisdiction aver ¢ivil actions arising under the

Comstitution, laws, or treatics of the 1) mited States.

9. Venue properly lies with this distriet pursuant to 28 U.S.CL 8 1391(h), as the
- named plaintiffs reside within this Judicial district and a substantial part of the activities

- complained of ocourred within this judicial district.

THE PARTIES

1. The Named Plaintiffs and proposed class representatives are:

{&) Mikhail Ignatyev, a resident of the ity of Philadelphia, the State
of Pennsylvania and the United States of America;

{b} Mohamed 8. Abdelwahab, a resident of West Chester, the State of
é?ﬁnnsyi.\«'zméa and the United States of America;

{c) Myroslava Vasylivna Melnvk, a resident of Narristown, the State of
?Pezmsyévania and the United States of America:

{cdy Eugene Koikol, a resident of the City of Philadelphia, the State of
?*ennsy%vama and the United States of America;

{e} Abdi Mohamed Al a resident of the © ity of Philadelphia, the State of

Pennsylvania and the United states of America:
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{H Almed Belaguid, a resident of Levittown, the State of Pennsylvania and
the United States of America;

{g} Mirza Mohamed Baig and Mariam Baig, husband and wife, residents of
Allentown, the Siate of Pennsylvania and the United states of America;

{h) Mirea Arshad Ali Balg a resident of Audubon, the State of Pennsylvania
and the United States of America,

{1} Adel Khalil, a resident of the Clty of Philadelphia, State of Pennsylvania
and the United States of America;

(i Carlotta Hope is a resident of the City of Philadelphia, State of
- Pennsylvania and the United States of America.

() Valenting Cruz, a resident of the City of Philadelphia, State of

Pennsylvania and the United States of America

H. Defendant Michael Chertoff is the Secretary of Homeland Security, which
éc:ns.:ompasses USCIS. He is charged with “afil authorities and functions of the Department of
§£3--§£3nwie':z}.{§ security (IDHS) to administer and en force the immigration laws.” § CFR. §2.1:8
if"a( § HI03(a). He is sued in bis official capacity .

12, Defendant Michael Mukasey is the Attormey General of the United States. He
éshm‘e;-:s responsibility with Defendant Chertoff for adm inistering and enforcing the nation’s
éimmigm'{:icm laws. The Attorney General is the head of the United States Departiment of Justice
{“ZZ}{}}“’)X which encompasses the Federal Bureay of Investigation. He is sued in his official
<§:3pa.eity‘

. 13, Defendant Robert Mueller is the Director of the Federal Bureau of Investigation

(FBh. Heis charged with administering the FBI's duties to conduct investigations in connection
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with citizenship applications under review by USCIS, including conducting FBI name checks.
He s sued in his official capacity.

4, Brefendant Jonathan Scharfen is the Director of USCIS. He is charged with
adiministering the immigration laws of the United States, including the processing and
adjudication of citizenship applications. He is sued in his official capacity.

15, Defendant Karen Fitzpatrick is the Acting District Director of the USCIS District

- Five. She is sued in her official capacity.

STATUTORY AND REGULATORY SCHEME

6. The United States Constitution grants Congress the power to “establish 2 Uniform
Rule of Naturalization.” Art. |, § 8, ¢l 4. Congress delegated authority for naturalization to the
Attorney General. See 8 US.C § 1421 a)y: Pub. L. No. H1-049, Tit IV, 104 Star 4978, 3038
48 (Nov. 29, 1990}, The Attorney General, in turn, delegated responsibility for naturalization to
é?.hc-: former Iramigration and Naturalization Service (INB). 8CFR. §1 00.2¢a), 28 CF R, P1.
Y5, Since the abolition of the INS in 2002, USCIS has been the federal agency responsible for
épz'messing and adjudication of naturalization applications. See Homeland Security Act of 2002,
é?"ub. Lo No. 107-296, 8471, 116 Stat. 77 35,2203 (codified st 6 U S0, § 291(a)) (transferring
éauizh(}z'ity for immigration enforcement and services from former Immigration and Naturalization
Scwice o new Department of Homeland Security),

17. In order to apply for naturalization, a lawful permanent resident must £ le an
sspphmtmn for naturalization with USCIS. & ULS.Co§ 1445), (b 8§ CFR. §§ 3164, 334.1,

334.2.

6
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L&, USCES has a poliey of processing naturalization applications in chronological

order, based upon date of receipt of the application and fee. In accordance with this policy, when
USCIS receives a naturalization application and fee, USCIS grants the applicant a “priority date”
that is based on the date of receipt. INS Operation Instruction 103. 4q), available at Operations
Instructions of the Immi gration and Naturalization Seeviee {Matthew Bender, 2007 (Lexis
fmmigration Library, Operations Instructions of the [N File),

9. Before a person may be reaturalized, USCIS may conduct or waive a “personal
mvestigation” of the applicant. 8 1L.8.C. § 1446(a). By regulation, USCIS must also complets a
“criminal background check.” & .1 RL§§ 33501, 3352

20. Since 1997, Congress has also required that a “eriminal background
investigation™ be conducted o each applicant for citizenship. Pub. L. 105-1 19, Tile 1, 111 Stat,
2440, 2448-49 (1997, 8 C.F R, § 335.2(b). Congress did not specity what such an investigation
should entail.

2L In March 1998, 1o implement the requirement of a criminal background check, the
INS (USCIS’s predecessor agency) promulgated a praposed rufe for notice and public comment,
éS{-‘ft&’ Requiring Completion of Criminal Background Checks Before Final Adpudication of
E'Nafuraiimti{m Applications, 63 Fed. Reg. 12979 (Mar. 17, 1998), After receiving public
éaé.‘zmmem, INS promulgated a final regulation found at 8 CFR. §335.2(0) to implement the
E G597 law.

22. Under 8 CFR.§ 3352 (b}, the FBI performs a criminal background check on

:it’:a.ch naturaiization applicant, This criminal background check involves a check of the

app!;a ant’s fingerprints against FBI databases to confism whether or not the applicant has an
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administrative or eriminal record. & CHFR.§335.2(b). These criminal background checks are
usually completed within days if not hours.

23, Upon information and belief, although 8 C.F R § 335.2¢b} defines the “criminal
background cheek™ to include only a fingerprint records check, USCIS requires two other
security cheeks: a name check through the Interagency Border Inspection System (1B1S)
database and the FBI name check.

24. After the “criminal background check™ is completed pursuant o 8 C.F.R. §
335.2(b), UBCIS schedules a naturalization examination, at which an applicant meets with a
USCIS examiner who is authorized to ask questions and take testimony. 8 C.FR. § 335.2¢a).
The examination typically includes questions testing the applicant’s English Hreracy and basic
knowledge of the history and government of the Unit od States, 8 C.FR. § 335 5.2{c). Applicants
with & medical disability that prevents them from learning English and for civies may apply fora
éwaiver of the citizenship examination. § C.E R § 3121
25, The USCIS examiner must determine whether to grant or deny the naturalization
éa.ppi%catim‘i, 8LUS.CL§ 1446(d). Naturatization is not discretionary. USCIS must grant a
énaturaiimtion application if the applicant has complied with all requirements for naturalization.
8 CFRO§3353. USCIS must make a final determination on every naturalization application,
éﬁithf;’:f at the time of the examination or, at the latest, within 120 days after the date of the
%:xamima_tém, BCFR §335.1

26.  Once an application is granted, USCIS schedules the apphicant for an oath
ai:z:ra:mcm}i at which he or she is sworn in as a United States citizen.

27, HUSCIS does not issue a decision within 120 days of the examination, an

aﬁppiszgl may file suit in district court under 8 1., C.§ 1447(b). That statute confers
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Jurisdiction upon the district court in the district i which the applicant resides, and it allows the
court etther to determine the matter {f.e., grant or deny citizenship) or to remand with appropriate
instructions to USCIS to determine the matter. A primary purpose of that statute, enacted in
1990, was to decrease backlogs in the natuealization process and reduce wailing times for
naturalization applicants. H.R. Rep. No. 101-187, at 8 (4 989); 135 Cong. Rec. HA539.02,
HA542 (1989) {statement of Rep. Morrison).

28, in addition, 8 U.S.C. § 1 571(b) states, “It is the sense of Congress that the
processing of an immigration benefit application should be completed not later than 180 days
atter the initial date of filing of the application ..,." Naturalization applications are among the
' “tmmigration benefit applications” included within this provision, This provision, along with §
US.Co§1571a), § 1572, and § 1573, makes clear Congress's intent o eliminate nersistent
backlogs in the processing of immigration benefit applications. Moreover, Congress has defined
the term “backlog” in the statue as “the period of time in excess of 180 days that such application
éh&s been pending before the Immigration and Naturalizations Serviee SUSRC§ 157201,

. 29 Section 1571(b) provides the statutory guideline and “rule of reason™ "for
édetermining whether naturalization applications are being processed in a timely manner. Under
éthc most straightforward reading of 8 1.8.C. 8 1571 1(h}, all naturalization applications that are
ézwi finally adjudicated within 180 days of the date of submission are presumptively unreasonably
.}dt&iayed.

USCIS EXPANSION OF “FBI NAME CHECKS”

300 Plaintiffs sre informed and believe that USCIS may have requested “FBI name
checks” for naturaiization applicants prior to 2002, Plaintiffs are informed and believe that

before 2002, these FBI name chocks may have involved scarches of the applicant’s name against

4
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an FBI database containing the names of persons “of interest” to the FBY ~ fe., criminal suspects,
targets of Investigations, and others suspected of wrongdoing,

3. Plamtiffs are informed and believe that beginning in November 2002 USCIS
dramatically altered the naturalization procedure by expanding the scope of the FBI name check,
by requiring the FBI to search applicants’ names against additional databases.

32, The expanded FBI name check used by USCIS is not part of the “criminal
background check™ that is required by Public Law 105-119, s, LT Stat. 2448-49 (Now. 26,
1997), and 8 § CF.R. 3350

33 When it expanded the FBI name check requirement for naturalization in
November 2002, USCIS did not promulgate a proposed rule or give notice and an opportunity
tor public comment on the rule, as it had done in 998 when implementing the criminal
background check requirement.

34, The expanded FBI name check was a substantive departure from prioy USCIs
policy because it imposed a new requirement in naturalization procedure not based o statute or
regulations and because it has had a substantial adverse effect on applicants for naturalization by
éaazasing significant delays in adjudication. As such, the Administrative Procedure Act, § U.S.0
‘Q 701 ef seq.., required USCIS to promuigate a proposed rule, provide a notice and comment
é;}erEodF and thereafter promulgate = final rule prior to enacting the November 2002 expanded FBI
éname; check.

35 Plaintiffs are informed and believe that the expanded FBI name check consists of
a search of a person’s name through the FBIs eriminal and non~criminal files in its Ceniral
_?{{-:e;;ards system. The Central Records System containg administrative, applicant, criminal,

personnel, and other FBI files, Plaintiffs are informed and believe that, since Nevember 2002,

H
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the expanded FBI name check on naturalization applications includes an FBI search of not only
“main files” for persons “of imterest,” but also “references files™ for Ay person or entity that is
mentioned in the “main files,” mcluding innocent persons whe are not suspected of any
wrongdoing, but who have come into sontact with the FBI, including witnesses, interviewses,
erime victims, and persons who have applied for security clearances for professional reasons, or
who may have a neme similar to those who have come into contact with the FEJ

36, Plamtiffs are informed and believe that sinee the November 2002 expansion,
USCIS does not adjudicate applications for naturalization until it receives the results of g
completed name cheek from the FRI
37, Plaintiffs are informed and believe that U SCIS and the FBI have entered into
writlen agreements regarding the conduct of FBI name checks on, among others, applicants for
naturalization, and that in these agreemants neither USCIS nor the FBI irnpose any time Hmits
for the completion of name checks.

38 Plaintiffs are informed and believe that from time to time and under certain
écirwmsmmes, UBCES requests the FBI to expedite the name checks of certain individuals,
éinciuding certain applicants for naturalization.

39 Plaintiffs are informed and believe that beginning in April 2006, in TESPOSe 10 8
édekaga‘: ol lawsuits around the country brought by frustrated naturalization applicants pursuant 1o
S UB.C§ 14470y, USCIS implemented a new policy of refusing to schedule naturalization
étaxamirmtions for those applicants whose FBI name checks were not completed. USCIS has
%{iafexd that an express purpose of this policy change was to preciude litigation under 8 U.8.C. §

i 447(h) by those who have passed naturalization examinations and are awaiting final

adjudication of their naturalization applications. As a result of this change in policy, which
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L-ase

appears to be an explicit effort to thwart Congress™s intent to provide delayed naturalization
apphicants with recourse to the foderal courts, the applications of substantial numbers of clags
members have been unreasonahl y delayed, and naturalization examinations have not been
scheduled because of pending FBI name checks.

44, FBI name checks are now the cause of systemic, prolonged delavs in the
processing of applications for naturalization. In both 2006 and 2007, the USCIS Ombudsman -
the individual charged by Congress with providing recommendations on improving USCIS
services and operations - declared that narme checks “significantly delay adiudication of
immigration benefits for mary customers, hinder backlog reduction efforts, and may not achieve
their intended security objectives.” Citizenship and tmmigration Services Ombudsman Annual
Report 2006, at 23 (June 29, 2006) (hereinafter “2006 Report™), available at
ﬁt‘é‘p:fz’smrw:{‘ii"ss.gmﬁxi%brez.r},-*ﬁassetzsﬁ CISOmbudsman_ AnnualReport_2006.pdf; Citizenship and
Bnmigration Services Ombudsman Anrual Report 2007, at 37 (June 11, 2007} (hereinafier #2007

41, In the most recent report, the Ombudsman declared that “FBI name checks may
b{; the single biggest obstacle to the timely and efficient delivery of immigration benefits” and
éi:hat the delays are getting worse, not better., 2007 Report at 37. The report noted that as of May
2.2{}{}?, over 329,000 USCIS name checks were pending, with 64 percent of those cases {over
2? LOUY pending more than 90 days, and 32 percent {almost F7,000) pending more than one
_éye.:.nx I at 37. The 2007 report also found that the problem of long-pending name checks had
%wsrsemd in the preceding vear, o,

42, The Ombudsman also questioned the value of FBI name checks in accomplishing

their stated purpose, which is to detect persons who should be denied mmigration henefits
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because they pose a danger or threat to security. In response to USCIS’s claims of effectiveness,
the Ombudsman declared thar “most, i not all, of the problem cases that would resuit in an
eventual denial of benefits also can be revealed by the other more efficient, automated criminal
and security checks that USES initiates.” 2007 Report at 41

43. Mareover, the Ombudsman “agreeld] with the assessment of many case workers
and supervisors at USCIS field offices and service centers that the FBI name check process has
Himited value to public safety or national security, especially becanse in almoss every case the
applicant is in the United States during the name check process, living or working without

.

restriction.” 2007 Report as 40, In further acknowledgment of the limited utiity of name
cheeks, the Ombudsman noted that “[nlame checks are not conducted by the FBI as part of
ongoing investigations or from 4 need to leamn more about an individual because of any threat or
risk perceived by the FRL" 7007 Report at 38,

| 44, In addition, “[1lo date, the Ombudsman has been unable 1o ascertain from USCIR
the total number of actual problem cases that the agency discovered exclusively as a result of the
é?BE’ name check.” 2007 Report at 41, Neither USCIS nor the FBI has ever shown that the FBI
éname check has led to the detection of 2 national security threat posed by a naturalization
éappii.{:am' that would not have been discovered independently through the fingerprint records
Saiwc:k or IBIS database check, both of which are routinely completed within minutes or days and

cesult in no defays in naturalization,

L
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FACTS AS TO NAMED PLAINTIFFS

Mikhail Isnatvey

45 Plaintiff Mikhail Ignatyev, native of the Ukraine and citizen of the Russian
Federation, is 60 years old. He arrived in the United States with his wife Alla tgnatyeva in April
1999 as public interest parolees under a law passed by Congress to assist certain nationals of
former Soviet republics who faced tong standing persecution because of their refigion. M.
lgnatyev and Ms. Ignatyeva gualified for this status because Ms, lgnatyeva had suffered
 persecution i the former Soviet Union because of her Jewish faith and ethnjcity.

46, The couple lives in Philadelphia, Pennsylvania. Mr. Ignatyev was employed for
ny years as an assembler by Elmar Window Fashions. Pue to 1 health, he has ceased
working,

47, Mr. Ignatyev became a flawful permanent resident (*LPR™ on Aprit 28, 2000, and
filed a naturalization application with USCIS on March 29, 2006. This was also the priorvity date
issued to him by USCIS. He was fingerprinted in connection with his application on May 6,
2006, at the Application Support Center.

. 48, Mr. Ignatyev's wife was naturalized as a eitizen of the United States on March 16,
2206}5,

49, Shortly afler his application 1o naturalize was filed, Mr. Ignatyev was diagnosed
éwii:h prostate cancer. Following intense chemotherapy treatment, his condition is now in
-éremissiam, However, the ordeal has left him severely depressed and afraid for his health,

. Mo At this time, Mr. lgnatyev remains in poor mental health stemming from hig
z‘-é:arzc.c:r and cancer treatments and is unahle to work. As a result, he and his wife are in financial

dtraits because her income alone is msufficient to support them.
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