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JURISDICTION AND VENUE

1. Petitioners/Plaintiffs (“Plaintiffs”) are lawful permanent residents of
the United States whose applications for naturalization have not been adjudicated in
accordance with statutory deadlines because of government agencies’ use of certain
security checks that lack timelines for completion and are of questionable value.
This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 (federal
question), 5 U.S.C. § 701 ef seq. (Administrative Procedure Act), and 28 U.S.C. §
2201 (Declaratory Judgment Act). This Court also has jurisdiction pursuant to 8
U.S.C. § 1447(b) (adjudication of applications for naturalization pending more than
120 days from the date of the naturalization examination). This Court may grant
declaratory and injunctive relief pursuant to 28 U.S.C. §§ 1361, 2202, and 5 U.S.C.
§ 702.

2. Venue is proper in the Central District of California pursuant to 28
U.S.C. § 1391(b) and § 1391(e). Respondents/Defendants (“Defendants”) are
officers or employees of agencies of the United States government who are sued in
their official capacity for their acts under color of legal authority. Venue is also
proper pursuant to 8 U.S.C. § 1447(b), which provides that petitions for review of
naturalization applications shall be filed in the district in which the applicants

reside.

INTRODUCTION
3. Plaintiffs are lawful permanent residents of the United States who have
lived in the United States for many years. Plaintiffs have submitted applications to
naturalize as United States citizens to the United States Citizenship and _
Immigration Services (“CIS”). However, their naturalization applications have not
been processed and adjudicated for over 300 days since the dates of submission
because each of their applications is awaiting completion of an “FBI name check,”

which is a background check performed by the FBI using a person’s name.
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4. Plaintiffs seek to pledge their allegiance to the United States and to
participate fully in our society as United States citizens. Having qualified to do so
after years of working in the United States and contributing to their communities,
Plaintiffs seek only what the law provides, which is a final decision on their
naturalization applications within the reasonable timelines required by law.

5. Defendants, who are officers of CIS and the Federal Bureau of
Investigation (“FBI”), the Secretary of the Department of Homeland Security, and
the Attorney General of the United States, are responsible for the naturalization
process. In November 2002, Defendants drastically altered the naturalization
procedure by requiring a vastly expanded FBI name check to be conducted on every
application even though it is not required by either statute or regulation.
Implementation of this unwarranted and cumbersome new name check procedure
has resulted in months-long and even years-long delays in naturalization
adjudication for Plaintiffs and the proposed class.

6. CIS’s own Ombudsman has stated that the FBI name check used in
naturalization applications is of questionable value in detecting persons who may
pose a threat to security. Nevertheless, CIS uses the FBI name check without
imposing any deadlines for completion. In requiring and conducting name checks,
both CIS and the FBI have acted with complete disregard for Congress’ plain
directive that CIS should complete the processing of naturalization applications
within six months from the date of submission. Through their use of FBI name
checks, CIS and the FBI have unreasonably delayed the processing of the
naturalization applications of Plaintiffs and the proposed class members, and CIS
has unlawfully withheld final adjudication of these applications.

7. Defendants’ unlawful conduct has deprived Plaintiffs of the privileges
of United States citizenship. Plaintiffs cannot vote, serve on juries, expeditiously
sponsor their immediate relatives living abroad for permanent residence, receive

business and education loans and benefits reserved for citizens, participate in the
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Visa Waiver Program, or travel abroad and return to the U.S. without fear of
exclusion from this country. Plaintiffs’ experiences are typical of tens of thousands
of other naturalization applicants around the country who have suffered
unreasonable and unlawful delays in the naturalization process because of pending
name checks.

8. Plaintiffs respectfully request, on behalf of themselves and all others
similarly situated, that the Court certify the proposed class, enter judgment in favor
of the proposed class on all claims, and grant the relief requested herein.
Specifically, Plaintiffs request that the Court require the Defendants to adjudicate
their applications for naturalization within the time periods prescribed by law, and
declare that the Defendants’ actions violate the naturalization statute and
regulations, laws governing administrative agency action, and the Due Process

Clause of the Fifth Amendment.

PARTIES
Plaintiffs

9. Plaintiff Maria Stanwick is a citizen of Peru. She is a lawful
permanent resident of the United States, and she resides in Newport Beach,
California. She submitted her application for naturalization to CIS in March 2005,
and was granted a CIS priority date of March 22, 2005. Ms. Stanwick passed the
naturalization examination in September 2005, but CIS has yet to adjudicate her
naturalization application.

10.  Plaintiff Mourad Jellabi is a citizen of Tunisia. He is a lawful
permanent resident of the United States, and he resides in Valley Village,
California. He submitted his application for naturalization to CIS in February 2006,
and was granted a CIS priority date of February 14, 2006. CIS has not yet
scheduled Mr. Jellabi’s naturalization examination, nor adjudicated his

naturalization application.
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11.  Plaintiff Sonali Padmakar Kolhatkar was born in the United Arab
Emirates and is a citizen of India. She is a lawful permanent resident of the United
States, and she resides in Pasadena, California. She submitted her application for
naturalization to CIS in February 2005, and was granted a CIS priority date of
February 7, 2005. Ms. Kolhatkar passed the naturalization examination in August
2005, but CIS has yet to adjudicate her naturalization application. Plaintiffs’
counsel moved to add Ms. Kolhatkar as a named plaintiff to this action in October
2008. Defendants’ counsel informed plaintiffs’ counsel in January 2009 that CIS is
ready to adjudicate Ms. Kolhatkar’s naturalization application.

Defendants

12.  Defendant Mark Filip is the Acting Attorney General of the United
States and as such is the head of the United States Department of Justice (“DOJ”)
and the chief law enforcement officer of the federal government. The Attorney
General has the authority to naturalize persons as citizens of the United States. 8
U.S.C. § 1421(a). The Attorney General is also ultimately responsible for the FBI,
a subdivision of the DOJ. Mr. Filip is sued here in his official capacity.

13.  Defendant Janet Napolitano is the Secretary of the Department of
Homeland Security (“DHS”). As of March 1, 2003, DHS is the agency responsible
for implementing the Immigration and Nationality Act (“INA”). Within DHS, CIS
(formerly part of the Immigration and Naturalization Service (“INS”)), is
responsible for implementing the provisions of the INA under which lawful
permanent residents are naturalized as United States citizens. Ms. Napolitano is
sued here in her official capacity.

14.  Defendant Michael Aytes is the Acting Director of CIS and as such is
responsible for implementing the provisions of the INA under which lawful
permanent residents are naturalized as United States citizens. He is sued here in his
official capacity.

15. Defendant Jane Arellano is the Field Office Director of the Los
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Angeles District of CIS. Pursuant to 8 C.F.R. § 310.2, Ms. Arellano has been
delegated authority to control all CIS activities within the Los Angeles District,
including the authority to adjudicate naturalization applications submitted in the
district. She is sued here in her official capacity.

16. Defendant Robert S. Mueller I1I is the Director of the FBI. The FBIl is
an agency within the DOJ whose mission is to enforce criminal laws and defend the
United States against terrorist and foreign intelligence threats. Upon the request of
CIS, the FBI’s National Name Check Program performs name checks of all

applicants for naturalization. Mr. Mueller is sued here in his official capacity.

LEGAL FRAMEWORK

Naturalization Procedure

17.  Federal immigration law allows persons who have been residing in the
United States as lawful permanent residents to become United States citizens
through a process known as naturalization.

18. A person seeking to naturalize must meet certain requirements under
the INA, 8 U.S.C. § 1101 ef seq., including a sufficient period of physical presence
in the United States; good moral character; and an understanding of the English
language and the history and government of the United States. 8 U.S.C. §§ 1423,
1427(a).

19. A person seeking to naturalize must submit an application for
naturalization to CIS, along with a fee. 8 U.S.C. § 1445; § C.F.R. § 334.2.

20.  CIS is the agency that is responsible for adjudicating naturalization
applications. 8 C.F.R. § 100.2.

21.  CIS has a policy of processing naturalization applications in
chronological order, based upon date of receipt of the application and fee. In
accordance with this policy, when CIS receives a naturalization application and fee,

CIS grants the applicant a “priority date” that is based on the date of receipt. INS
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Operation Instruction 103.2(q), available at Operations Instructions of the
Immigration and Naturalization Service (Matthew Bender, 2007) (Lexis
Immigration Library, Operations Instructions of the INS File).

22.  Once CIS receives a naturalization application, it conducts a
background investigation of the naturalization applicant. 8 U.S.C. § 1446(a); 8
C.F.R. §335.1.

23.  In 1997, Congress enacted a law requiring the INS (the predecessor
agency to CIS) to receive confirmation from the FBI that a “full criminal
background check” has been completed on each naturalization applicant prior to the
completion of adjudication of that application. Public Law 105-119, Title I, 111
Stat. 2448-49 (Nov. 26, 1997).

24.  In March 1998, to implement the FBI criminal background check law,
the INS (CIS’s predecessor agency) promulgated a proposed rule for notice and
public comment. See Requiring Completion of Criminal Background Checks
Before Final Adjudication of Naturalization Applications, 63 Fed. Reg. 12979
(Mar. 17, 1998). Thereafter, after receiving public comment, INS promulgated a
final regulation found at 8 C.F.R. § 335.2(b) to implement the 1997 law.

25.  Under 8 C.F.R. § 335.2(b), the FBI performs a criminal background
check on each naturalization applicant. This criminal background check involves a
fingerprint check and database check that confirm whether or not the applicant has
an administrative or criminal record. § C.F.R. § 335.2(b). Both of these criminal
background checks are usually completed within days if not hours.

26.  After CIS completes the background investigation and the FBI
completes the criminal background checks, CIS schedules a naturalization
examination, at which an applicant meets with a CIS examiner who is authorized to
ask questions and take testimony. 8 C.F.R. § 335.2(a). The examination typically
includes questions testing the applicant’s English literacy and basic knowledge of

the history and government of the United States. 8 C.F.R. § 335.2(c).

8

THIRD AMENDED COMPLAINT
SACV07-1394-DOC (RNBx)




Cape 8:07-cv-01394-DOC-RNB  Document 91 Filed 01/30/2009 Page 9 of 32

27.  The CIS examiner must determine whether to grant or deny the
naturalization application. 8 U.S.C. § 1446(d). Naturalization is not discretionary.
CIS must grant a naturalization application if the applicant has complied with all
requirements for naturalization. 8 C.F.R. § 335.3. CIS must make a final
determination on every naturalization application, either at the time of the
examination or, at the latest, within 120 days after the date of the examination. 8
C.F.R. §3353.

28.  Once an application is granted, CIS schedules the applicant for an oath
ceremony at which he or she is sworn in as a United States citizen.

29. If CIS does not issue a decision within 120 days of the examination, an
applicant may file suit in district court under 8 U.S.C. § 1447(b). That statute
confers jurisdiction upon the district court in the district in which the applicant
resides, and it allows the court either to determine the matter (and grant or deny
citizenship) or to remand with appropriate instructions to CIS to determine the
matter. United States v. Hovsepian, 359 F.3d 1144 (9th Cir. 2004). A primary
purpose of that statute, enacted in 1990, was to decrease backlogs in the
naturalization process and reduce waiting times for naturalization applicants. H.R.
Rep. No. 101-187, at 8 (1989); 135 Cong. Rec. H4539-02, H4542 (1989) (statement
of Rep. Morrison).

30. In addition, 8 U.S.C. § 1571(b) states, “It is the sense of Congress that
the processing of an immigration benefit application should be completed not later
than 180 days after the initial date of filing of the application].]” Naturalization
applications are among the “immigration benefit applications” included within this
provision. This provision, along with 8 U.S.C. § 1571(a), § 1572, and § 1573,
make clear Congress’ intent to eliminate persistent backlogs in the processing of
immigration benefit applications. Moreover, Congress has defined the term
“backlog” in the statute as “the period of time in excess of 180 days that such

application has been pending before the Immigration and Naturalization Service.” 8
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