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Dying Behind a Closed Door: Is There a First Amendment Right of Access to Deportation 
Hearings in the Wake of 9/11 

 

 

1.  INTRODUCTION 

 

Shortly after the terrorist attacks of September 11, 2001, Michael Creppy, Chief Immigration 

Judge, issued a memorandum to all immigration judges and court administrative personnel.1  The 

memorandum, dated September 21, 2001, informed the recipients that Athe Attorney General has 

implemented additional security procedures for certain cases in the Immigration Court.@2  The 

memorandum continued, A[t]hose procedures require us to hold the hearings individually, to close the 

hearing to the public, and to avoid discussing the case or otherwise disclosing any information about the 

case to anyone outside the Immigration Court.@3 

The reasoning behind the decision of the Attorney General was that Athis is obviously a time of 

heightened security and concern.@4  Subsequent instructions for immigration hearings requiring 

additional security included the condition that A[e]ach of these cases is to be heard separately from all 

other cases on the docket. The courtroom must be closed for these cases C no visitors, no family, and 

no press.@5 

In the course of the investigation of the terrorist attacks, between 1,100 and 1,200 immigrants 

were detained.6  More than 750 of these detainees turned out to be immigrants who had overstayed 

their visas, rather than terrorists or criminals.7  More than 600 of the hearings relating to those detained 
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in the wake of September 11, 2001, were classified as Aspecial interest@ and had their cases heard 

behind closed doors.8  Most of those Aspecial interest@ detainees= closed hearings resulted in 

deportation.9  An unknown number of immigrants remain detained.10  However, hundreds of other 

immigrants detained after 9/11 have had hearings that were not closed to the press.11 

On November 22, 2001, journalist Jim Edwards was denied admission to view the proceedings 

of the Immigration Court in Newark, New Jersey.12  On February 13, 2002, Edwards was again 

denied admission to a hearing scheduled for the following day.13  On February 14, 2002, journalist 

Hillary Burke was denied both docket information and admission to view similar proceedings before the 

Newark Immigration Court.14  On February 21, 2002, Edwards and Burke were ordered to leave the 

courtroom when the removal hearing of Malek Zeidan was called.15  On each of these occasions, the 

court indicated that the proceedings were closed pursuant to the Creppy Memorandum.16 

On December 19, 2001, the press was similarly denied the opportunity to observe a hearing 

before the Immigration Court in Detroit, Michigan.17  Additional hearings before the Immigration Court 

on January 2, 2002, and January 10, 2002, were also closed to the press.18  Again, the court indicated 

that the hearings were closed to the public on these occasions because of the Creppy Memorandum.19 

Two suits were brought in federal district courts as a result of the exclusion of the press in 

Detroit and Newark, each challenging the constitutionality of the closed immigration court hearings.  The 

suit filed in the United States District Court for the Eastern District of Michigan as a result of the Detroit 

immigration hearings was Detroit Free Press v. Ashcroft20, and the suit filed in the United States 

District Court for New Jersey as a result of the Newark hearings was North Jersey Media Group, Inc. 
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v. Ashcroft.21  In both cases, each applying the well-established Richmond Newspapers two prong 

>experience and logic= test (described in more detail later in this article) to determine whether there 

was a right of access under the First Amendment22, the court ruled that the government=s blanket 

closure of the immigration hearings was unconstitutional.23  On each appeal, and again with both courts 

applying the Richmond Newspapers test, the Sixth Circuit upheld the Michigan trial court=s decision 

that the blanket closures were unconstitutional24, while the Third Circuit overturned the New Jersey 

court=s decision, ruling that the blanket closures were not unconstitutional.25  Both courts of appeal 

applied the same test, yet produced virtually opposite outcomes under almost identical fact patterns, 

dramatically splitting the only two circuits to have addressed the issue to date.26 

This article will first examine the history of the First Amendment right claimed by the press to 

have access to judicial proceedings, including a discussion of the Richmond Newspapers test.  In Part 

3, the article will then turn to a brief exploration of the effects of conflict and peace on the decisions 

handed down by the Supreme Court, and how constitutional rights are affected during such times, 

particularly the rights of immigrants and aliens.  Following this, Part 4 will turn our attention to the facts 

and reasoning of both cases, comparing and contrasting the approaches used by each court in reaching 

the opposing outcomes.  Finally, the article will discuss the importance of the Supreme Court addressing 

this particular issue and setting forth a more concrete interpretation of the Richmond Newspapers test, 

hopefully defining a consistent, open, and fair standard for access to deportation hearings. 
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2.  THE FIRST AMENDMENT RIGHT OF ACCESS 

a.  History of access to courtroom proceedings 

 

Even in the earliest days of the common law system, trials were considered to be open affairs.27 

 Without delving too deep into the far history of public access to trials, the use of the jury as the arbiter 

of fact in trials set the stage for open proceedings.28  Jurors were initially members of the community of 

the accused, and were responsible for bringing the accused before the judge and presenting the facts at 

the trial, thus being an integral part of the proceedings rather than simply observers.29  The jury has been 

described as Athe lamp which shows that freedom lives@ and Athe bulwark of our liberties.@30  Open 

courts are Aan almost inevitable consequence of our system of courts and the use of juries.@31  

Although much has changed in the legal system since those early days, one constant is that the general 

public have almost always been present at criminal trials.32 

The main argument for open courtrooms is that it prevents judicial abuse33 by allowing the public 

to Aserve as a check upon the judicial process B an essential component in our structure of self-

government.@34  Open trials prevent Aopen attacks . . . from all secret machinations, which may sap 

and undermine [the judicial process] by introducing new and arbitrary methods of trial, by justices of the 

peace, commissioners of the review, and courts of the conscience.@35  In essence, Ahowever 

convenient [closed trials] may appear at first (as doubtless all arbitrary powers, well executed, are the 

most convenient), . . . let it be remembered that delays and little inconveniences in the forms of justice 

are the price that all free nations must pay for their liberty in more substantial matters.@36  There are, 
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however, various reasons why courts may close their proceedings to the public, including closure in the 

interest of national security.37 

Historically, newspaper reporters were given the same rights of access to observe judicial 

proceedings as the rest of the public.38  Reporters were not barred from reporting the events in court in 

newspapers.39  Reporting the events at trial served the purpose of increased public awareness of the 

judicial process the law in general.40  This longstanding right of access crossed the Atlantic from England 

with the common law, and the public=s right of access to trials is considered fundamental to our legal 

system in the United States.41  Indeed, the First Amendment of the Constitution indicates that Congress 

shall make no laws abridging the freedom of the press,42 and the Sixth Amendment guarantee that A[i]n 

all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial.@43 

 

b.  Development of the Richmond Newspapers test 

 

In Richmond Newspapers Inc., v. Virginia44, the foundation for the modern press rights of 

access to courts was laid.45  In this 1980 case, the Supreme Court decided Athe narrow question@ of 

whether the public and the press have a constitutional right to attend criminal trials.46  Justice Burger, 

who wrote the plurality opinion,47 held that there was an implicit right to attend criminal trials under the 

First Amendment, and without this historical right, vital facets of freedom of speech and freedom of the 

press would be lost.48  Most important to the current closed deportation hearings is Justice Burger=s 

conclusion that if there are alternatives to closing the trial to the public that are not Abeyond the realm of 
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the manageable@, the proceedings should not be closed.49  In the words of Justice Burger, AAbsent an 

overriding interest articulated in findings, the trial of a criminal case must be open to the public.@50 

The Richmond Newspapers decision was refined further by three subsequent cases.  The first 

of the cases was Globe Newspaper Co. v. Superior Court, decided two years after Richmond 

Newspapers, in 1982.51  Globe Newspaper held that even though the right of the public and press to 

gain access to criminal trials had its foundation in the Constitution, it was by no means an absolute 

right.52  The government could bar the public and the press from a trial if Athe denial is necessitated by a 

compelling governmental interest, and is narrowly tailored to serve that interest.@53 

Two years later came the third case in the series that commenced with Richmond Newspapers. 

 In 1984, the Supreme Court heard Press Enterprise v. Superior Court, also known as Press 

Enterprise I.54  In this case, the Supreme Court unanimously held that transcripts of voir dire 

proceedings in a criminal trial could not be withheld from the press.  The Court built upon the holdings in 

Richmond Newspapers and Globe Newspaper and held that since voir dire proceedings, which were 

similar to the criminal trial itself, were also historically open to the public, and that the openness served a 

valid purpose of allowing the public to see that justice was being done, the voir dire proceedings should 

be presumptively open to the public.55  However, the court also reiterated that A[c]losed proceedings, 

although not absolutely precluded, must be rare and only for cause shown that outweighs the value of 

openness,@56 and that A[t]he presumption of openness may be overcome only by an overriding interest 

based on findings that closure is essential to preserve higher values and is narrowly tailored to serve that 

interest.@57  Thus the beginnings of the Richmond Newspapers test are beginning to develop, with the 
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extension of the right of access beyond the trial, and the balancing of the right of access with the 

interests of those seeking to close the proceedings.58 

The final case that defines the modern Richmond Newspapers test, as recently used by both 

circuits to reach opposing decisions on the same matter, is Press Enterprise v. Superior Court, known 

as Press Enterprise II.59  In this case, the Supreme Court held that a Aqualified First Amendment right 

of access attaches to preliminary hearings@ in criminal cases60 and reiterated that Aclosure is essential to 

preserve higher values and is narrowly tailored to serve that interest.@61  In determining whether a 

qualified First Amendment right of access attached to preliminary hearings, the two prong >experience 

and logic= test was utilized.62  The >experience= prong is an examination of Aa tradition of accessibility 

to preliminary hearings of the type@ in question.63  It is notable that the Court explained that the 

importance of certain types of pretrial hearing can outweigh any lack of historical tradition or 

counterpart, and that traditional rights of access can be imputed to the pretrial hearing.64  The >logic= 

prong asks Awhether public access to preliminary hearings . . . plays a particularly significant positive 

role in the actual functioning of the process.@65   

 

c.  Modern day interpretation of the Richmond Newspapers test 

 

Thus the current state of the Richmond Newspapers test is as follows: should the public have a 

tradition of access to a particular type of hearing (or if the hearing is important to the overall trial to 

which there is a tradition of access), and if the hearing plays a significant and helpful part in the judicial 
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process (for example, if the hearing helps allay public hostility and outcry), then a qualified First 

Amendment right of access shall be attached to the hearing.66  This qualified right can be overcome by a 

showing of a compelling governmental interest for closing the proceedings that is narrowly tailored to 

serving that interest and that no viable alternatives to closure exist.67 

The four main cases involved which developed the Richmond Newspapers test are specifically 

geared towards criminal proceedings.  However, since the test was crystallized in Press Enterprise II, 

it has been expanded to cover a more diverse array of hearings and information.  While Richmond 

Newspapers set the stage for a First Amendment right of access to criminal hearings68, Press 

Enterprise I & II extended the scope from the criminal trial to the voir dire69 and pretrial hearings.70  

Since Press Enterprise II, the scope of the Richmond Newspapers test has been applied to expand 

the First Amendment right of access to many other areas of criminal proceedings, civil proceedings, and 

importantly, administrative hearings.71 

Particularly relevant to the subject of this article is the extension of a First Amendment right of 

access to administrative hearings.  Hearings before an Immigration Court are administrative hearings 

rather than judicial hearings.72  Richmond Newspapers was extended to cover formal administrative 

fact-finding hearings by Society of Professional Journalists v. Secretary of Labor.73  However, 

courts have yet to deal with the issue of First Amendment right of access to administrative hearings in 

sufficient depth to provide a clear picture of the law in this area.  Indeed, it can be argued that it is this 

lack of guidance from prior decisions that is precisely what has caused the current circuit split over 

access to deportation hearings. 
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Interestingly, there have been a number of decisions that may indirectly extend the right of 

access to deportation hearings.  Press Enterprise II has been extended to cover First Amendment right 

of access to evidence used in an extradition hearing.74  There are obvious similarities between 

extradition and deportation.  Furthermore, Kaoru Yamataya v. Fisher75 extended due process rights 

to cover aliens in deportation hearings.76  Yet perhaps most compelling in any decision to extend the 

right of access to deportation hearings is the codification of deportation hearings being presumptively 

open to the public, except when A[f]or the purpose of protecting witnesses, parties, or the public 

interest, the Immigration Judge may limit attendance or hold a closed hearing.@77 

 

3. CONFLICT, PEACE, AND THE JUDICIAL PROCESS 

 

It is no secret that in times of conflict or national stress, the freedoms guaranteed by the 

Constitution are interpreted more narrowly than they would be in times of peace and prosperity.78  The 

compromising of constitutional freedoms in times of national emergency is a tradition visible throughout 

American history.79  In particular, freedom of the press is an easy target, as illustrated by Schenck v. 

United States80, in which Justice Holmes wrote, AWhen a nation is at war many things that might be 

said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as 

men fight and that no Court could regard them as protected by any constitutional right.@81  It is also no 

secret that to the Supreme Court, in times of conflict or when national security is at issue, aliens and 

foreigners are particularly easy targets for public outrage or fear.82  The reader will probably be aware, 
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if not by name, of the facts surrounding Korematsu v. United States83, in which the Supreme Court 

held that in times of war, Aexclusion of those of Japanese origin was deemed necessary because of the 

presence of an unascertained number of disloyal members of the group, most of whom we have no 

doubt were loyal to this country.@84  The holding in Korematsu seems particularly applicable to the 

recent rounding up of Arab immigrants, most of whom were also found to be harmless to the United 

States.85 

Adopting what is termed the >pathological perspective= presents a useful guide to courts 

involved in interpreting the First Amendment in times of peace and conflict.86  When applying the 

pathological perspective, Athe overriding objective at all times should be to equip the first amendment to 

do maximum service in those historical periods when intolerance of unorthodox ideas is most prevalent 

and when governments are most able and most likely to stifle dissent systematically. . . . The first 

amendment, in other words, should be targeted for the worst of times.@87  One would be hard pressed 

to argue that since 9/11, the United States has been in anything but the worst of times. 

The core of the pathological perspective is that judicial decisions should be geared towards 

strengthening the core aspects of the First Amendment, so that in times when First Amendment 

principles are easy to attack, courts do not have the ability to demolish the core aspects.88  If the 

pathological perspective is adopted by courts before times of conflict or stress, then the strengthened 

core guarantees of the First Amendment will withstand the increased pressure to erode longstanding 

constitutional rights for the sake of an immediate sense of security.89  Essentially, at the pathological 

perspective=s core is the theory that if courts make decisions relating to the First Amendment by 
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examining, amongst other things, how the decision will hold up under the worst attacks the future may 

throw at the First Amendment, then it will help preserve these fundamental constitutional rights at the 

core of American society when such attacks are made.  It is self-defeating to aim to protect 

constitutionally-derived freedom from terrorism by destroying the very source of that freedom. 

 

4. DETROIT FREE PRESS AND NORTH JERSEY NEWSPAPERS 

 

This article now turns to the first of the two recent cases involving access to deportation 

hearings.  Of particular importance to this article is the discussion of the First Amendment right of 

access, rather than any due process concerns for non-citizens or other matters that are explored in the 

opinions.  Thus the discussions of the cases below shall skim the opinions and focus on the areas in 

which press access is discussed. 

 

a. Detroit Free Press v. Ashcroft 

i. Lower court disposition 

 

Briefly, this case arose out of the closure of the deportation hearing of Rabih Haddad to the 

press and public by Immigration Judge Elizabeth Hacker, who was acting in accordance with the 

Creppy Memorandum that mandated that >special interest= cases are closed to the press and the 

public.90  The plaintiffs contended, amongst other things, that they have Aa right of access to such 
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hearings pursuant to the First Amendment of the United States Constitution.@91 

The District Court utilized the Richmond Newspapers test as laid out in Press Enterprise II to 

decide whether there was a right of access.92  Examining the >experience= prong of the test, the court 

found that since Congress was silent on the issue of whether or not deportation hearings should be 

closed or open, and because INS regulations indicate that deportation hearings are presumptively open 

to the public and press, there was a historical tradition of openness.93  The court similarly found that the 

>logic= prong of the Richmond Newspapers test was also satisfied, indicating that: 

[i]t is important for the public, particularly individuals who feel that they are being targeted 
by the Government as a result of the terrorist attacks of September 11, to know that even 
during these sensitive times the Government is adhering to immigration procedures and 
respecting individuals= rights.  Openness is necessary for the public to maintain confidence 
in the value and soundness of the Government=s actions, as secrecy only breeds suspicion 
as to why the Government is proceeding against Haddad and aliens like him.  And if in fact 
the Government determines that Haddad is connected to terrorist activity or organizations, 
a decision made openly concerning his deportation may assure the public that justice has 
been done.94 
 
Acknowledging that the First Amendment right of access is not absolute, but merely qualified, 

the court proceeded to search for any important or substantial interests the government may have had 

for excluding the press.95  The government=s interests were indicated in an affidavit from James S. 

Reynolds, Chief of the Terrorism and Violent Crimes Section of the Justice Department=s Criminal 

Division.96  The reasons supplied were as follows: (1) disclosure of the identities of special interest 

detainees may allow terrorist organizations to trace potential witnesses, who may then be subjected to 

harm; (2) if terrorist organizations know who is being detained, then the organizations may sever their 

ties with the detainees and prevent the government from infiltrating the organizations through the 
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detainees; (3) if terrorist organizations are made aware of who is being detained, the organization may 

have to find an alternative person to carry out the tasks assigned to the detainee; (4) releasing the names 

of the detainees may allow interested parties to falsify evidence and interfere with the hearing; and (5) 

keeping the names of the detainees confidential would prevent their identity being made known to the 

public, and thus prevent any stigma being attached to the detainees.97  However, the court pointed out 

that this information had already been made public in this case, and there was also no means to stop the 

information being made public by the detainees themselves, their counsel, or their families.98  The court 

then concluded that the interests of the government were not sufficient to require closure of this 

particular case.99 

 

ii. Sixth Circuit Court of Appeal=s findings and analysis 

 

On appeal, the Sixth Circuit affirmed the decision of the trial court.100  Early in the opinion, 

Judge Keith wrote: 

Today, the Executive Branch seeks to take [the safeguards within public trials] away from 
the public by placing its actions beyond public scrutiny.  Against non-citizens, it seeks the 
power to secretly deport a class if it unilaterally calls them Aspecial interest@ cases.  The 
Executive Branch seeks to uproot people=s lives, outside the public eye, and behind a 
closed door.  Democracies die behind closed doors.101 
 

After recognizing that non-citizens, whether legally or illegally within the United States, are 

entitled to the same protection under the Constitution as citizens,102 the Sixth Circuit  indicated that the 
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Aordinary process of determining whether closure is warranted on a case-by-case basis sufficiently 

addresses [the government=s] concerns@ about the release of potentially harmful information.103  This 

finding is important in the analysis under the Richmond Newspapers test, as it shows that there is 

already an existing mechanism to close hearings as and when required, and thus a viable alternative to a 

blanket closure already exists, negating the need for the large scale closures as instructed by the Creppy 

Memo.  Additionally, even if there was no existing mechanism for closing hearings when required, the 

opinion holds that a blanket closure of deportation hearings is not specific enough to be considered 

narrowly tailored to the government=s specific interest.104 

 

A. Richmond Newspapers is the correct test to apply 

 

The Sixth Circuit then turned its attention to the Richmond Newspapers test.  The opinion first 

includes a discussion of how the Richmond Newspapers test has been extended to cover a wide 

variety of criminal proceedings105, civil proceedings106, and administrative hearings107, including a 

university disciplinary board=s proceedings108, civil actions against an administrative agency109, and 

municipal planning meetings.110  The court brushed aside the government=s contention that there is a 

dividing line between judicial and administrative proceedings, and that the First Amendment right of 

access applies solely to judicial hearings.111 

The Sixth Circuit found that deportation hearings are Aquasi-judicial@ proceedings112, and A[a] 

deportation hearing, although administrative, is an adversarial, adjudicative process, designed to expel 
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non-citizens from this country.@113  Important to the idea that it is the nature of the proceeding rather 

than the name given to the proceeding that matters, the opinion quoted Press Enterprise II: A[T]he 

First Amendment question cannot be resolved solely on the label we give the event, i.e., >trial= or 

otherwise.@114 

The opinion proceeds to enlighten the reader about what a deportation hearing involves from the 

standpoint of the alien, quoting various sources: A[T]he ultimate individual stake in [deportation] 

hearings is the same or greater than in criminal or civil actions@115; A[D]eportation can be the equivalent 

of banishment or exile@116; A[t]hough deportation is not technically a criminal proceeding, it visits a great 

hardship on the individual and deprives him of the right to stay and live and work in this land of 

freedom.@117  Yet despite showing a clear understanding of the stakes from the alien=s point of view, 

the Sixth Circuit failed to make the logical step of likening a deportation hearing directly to a criminal 

hearing, particularly in light of the presumption of involvement in terrorist (criminal) activity that was the 

driving force behind the rounding up of hundreds of Arab immigrants.  Such a step would have served 

the purpose of placing a deportation hearing directly in the scope of the Richmond Newspapers test, 

which is at its most firmly rooted when applied to criminal proceedings. 

Instead, the Sixth Circuit used three recent cases to illustrate that the substance of the 

administrative hearing is important, rather than the fact that it is an administrative hearing.  The first case 

is Sims v. Apfel118, in which the court found it key to their decision that the substance of the Social 

Security hearing was not adversarial like a trial, but inquisitive.119  The second case is Federal 

Maritime Commission v. South Carolina State Ports Authority120, in which the court=s decision 
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turned on the fact that the Federal Maritime Commission=s proceedings Awalks, talks, and squawks 

very much like a lawsuit@, despite it being an administrative hearing.121  The final case, United States v. 

Miami University,122 indicated that the substance of the hearing plays a role in how the court views 

what the hearing actually is.  In United States v. Miami University, the court declined to classify a 

university disciplinary hearing as a criminal trial for First Amendment right of access purposes because 

Astudent disciplinary proceedings do not >afford the student the opportunity to secure counsel, to 

confront and cross-examine witnesses supporting the charge, or to call his own witnesses to verify his 

version of the incident=@.123  Thus the details of any particular hearing should be examined in detail in 

order for a court to classify a hearing, rather than simply classifying the hearing on superficial factors 

such as the name of the hearing. 

The Sixth Circuit=s opinion proceeded to compare, in more detail, the similarities between a 

deportation hearing and a judicial hearing.  Deportation hearings are related to judicial hearings in that 

both have similar procedural rules, evidentiary burdens, the right of the defendant to seek habeas corpus 

relief, and the right of the defendant to be represented by counsel of his own choosing.124  Additionally, 

deportation hearings are conducted by an immigration judge, and the immigration judge plays no 

investigative or other role aside from presiding over the hearing.125  Thus, the court concluded, Athis 

system of administrative adjudication closely parallels the judicial model of decision making@, and the 

Richmond Newspapers test is applicable.126 

 

B. Logic prong analysis 
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Having reached the conclusion that the Richmond Newspapers test is the correct test to apply 

in determining whether a qualified First Amendment right of access to deportation hearings exists, the 

court examined the first prong of the test - whether deportation proceedings have traditionally been 

open to the public and press.  The court found that deportation hearings have historically been open to 

the public.127  In reaching this decision, the court indicates that INS regulations, since 1965, have 

ensured the presumptive openness of deportation hearings.128  The court also noted that exclusion 

hearings have been explicitly closed to the public, and Congress could have easily specified that 

deportation hearings were to be conducted away from the public if it had intended deportation hearings 

to be closed.129  The court also came close to declaring deportation hearings the functional equivalent of 

criminal trials, by drawing attention to the historical fact that >beginning with the Transportation Act of 

1718, the English criminal courts could enter an order of transportation or banishment as a sentence in a 

criminal trial.@130 

 

C. Experience prong analysis 

 

Turning to the second prong of the Richmond Newspapers test - whether public access plays 

an important and positive role in deportation proceedings - the court immediately concluded that 

A[p]ublic access undoubtedly enhances the quality of deportation proceedings.@131  The Sixth Circuit 

recounted the standard reasons why public access is important: it acts as a check on the actions of the 
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government by making sure that the hearings are fair and conducted properly;132 it guarantees that 

mistakes can be corrected rapidly;133 allowing public access has a therapeutic effect, and serves Aas 

outlets for community concern, hostility, and emotions@;134 access enhances the trust that the 

proceedings are conducted fairly, simply by the fact that anyone can attend, even if nobody actually 

does attend;135 and access bridges the gap between government affairs and the individual citizen.136 

Having satisfied both the experience and the logic prongs of the Richmond Newspapers test, 

the court declared that a qualified First Amendment right of access to deportation hearings exists.137  

The court=s attention then turned to whether the government has made a showing sufficient to 

overcome the qualified right. 

 

D. Compelling interests, narrowly tailored 

 

Interestingly, the Sixth Circuit=s opinion held that the government has in fact shown that there 

are compelling interests sufficient to justify closing the proceedings to the public.138  Indicating the 

reasons listed in James S. Reynolds= affidavit, recited above in the description of the decision at the 

District Court, the Sixth Circuit concluded that prevention of terrorism is a compelling interest.139  

Although the District Court dismissed the government=s interests listed in the affidavit as irrelevant as 

the information the government sought to protect was available from other sources140, the Court of 

Appeals viewed the government=s interests more generally. 

Quoting from J. Roderick MacArthur Foundation v. Federal Bureau of Investigation141, the 
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Sixth Circuit used the analogy of constructing a mosaic - individual and small pieces of information 

revealed at a deportation hearing may have no obvious importance until they are placed in the context of 

a larger mosaic of information that a terrorist group may be collecting.  The court deferred judgment on 

the importance of the information sought to be kept confidential by closing deportation hearings to the 

government, and indicated that Aagents are certainly in a better position to understand the contours of 

the investigation and the intelligence capabilities of terrorist organizations@ than the court.142  However, 

the Sixth Circuit did agree with District Court=s conclusion that because the information was available 

to the public through other channels in this particular case, the government had not made a case to 

warrant closure of the hearings in this particular individual situation.143 

Although the government was found to have a compelling interest in closing deportation 

hearings, the government=s methods of protecting those interests were not found to be narrowly 

tailored.144  The Richmond Newspapers test provides that even if a qualified right of access is found, 

the government can overcome this right by showing a compelling interest, and means of protecting that 

interest that are narrowly tailored.  The Sixth Circuit found that the Creppy Memo was Aover-inclusive, 

being too broad and indiscriminate.@145  Additionally, the court found that there were other methods 

that could be used to prevent the release of the specific information the government sought to withhold 

from the public, such as the use of in camera reviews or protective orders.146  In particular, the court 

found that the speculative nature of the government=s use of the mosaic theory - the fact that the 

government made no showing that confidential information was in fact part of the deportation hearings in 

this case - aided the court in reaching the conclusion that the Creppy Memo was overly broad.147 
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In concluding its discussion of the Richmond Newspapers test, Judge Keith wrote the following 

on behalf of the court: 

In sum, we find that the Government=s attempt to establish a narrowly tailored restriction 
has failed.  The Creppy directive is under-inclusive by permitting the disclosure of sensitive 
information while at the same time drastically restricting First Amendment rights.  The 
directive is over-inclusive by categorically and completely closing all special interest 
hearings without demonstrating, beyond speculation, that such a closure is necessary.148 
 

Adopting an outlook that is similar to the pathological perspective, the court=s final words are 

as follows: 

Without question, the events of September 11, 2001, left an indelible mark on our 
nation, but we as a people are united in the wake of the destruction to demonstrate to the 
world that we are a country deeply committed to preserving the rights and freedoms 
guaranteed by our democracy.  Today, we reflect our commitment to those democratic 
values by ensuring that our government is held accountable to the people and that First 
Amendment rights are not impermissibly compromised.  Open proceedings, with a vigorous 
and scrutinizing press, serve to ensure the durability of our democracy.149 

 

b. North Jersey Media Group, Inc. v. Ashcroft 

i. Lower court disposition 

 

This case is similar to Detroit Free Press in factual background.  Essentially, reporters were 

excluded from deportation hearings because of the Creppy Memo, and the initial complaint alleged that 

the government Adenied plaintiffs= right of access to certain deportation hearings as protected by the 

First Amendment of the United States Constitution.@150  It is notable that this complaint is virtually 

identical in substance to that claimed by the plaintiffs in Detroit Free Press. 
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Skipping to the trial court=s discussion of whether a qualified First Amendment right of access 

exists for deportation hearings, the District Court immediately turned its attention to the Richmond 

Newspapers test.151  The court, similar to the Detroit Free Press case, first writes about the formation 

of the Richmond Newspapers test, followed by a concise listing of the interests that benefit from open 

proceedings.152  Following this, the court utilized the fact that the First Amendment right of access has 

been extended continuously by the Richmond Newspapers test to rebut the government=s contention 

that courts had not explicitly recognized such a right as applicable to deportation hearings, and as such 

no right existed.153  The court wrote, A[w]hile [the government=s assertion] may be so, this observation 

neither negates such a right nor provides a basis for departing from the Richmond Newspapers 

experience and logic test.@154  After reciting how the Richmond Newspapers test has been used to 

expand the First Amendment right of access to proceedings far beyond the basic criminal trial, the 

District Court indicated that it saw no reason why it would not be applicable to determine whether to 

expand the right of access to deportation hearings.155 

After finding that the Richmond Newspapers test was appropriate, the District Court then 

addressed the Ahistory of openness@ prong - the experience prong.156  Almost identical to the 

reasoning applied in Detroit Free Press, the court first indicated that due process rights have been 

applied to deportation hearings for almost a century, and that federal regulations explicitly state that 

deportation proceedings are presumptively open.157  However, the court=s opinion delves deeper into 

the experience prong, utilizing the Third Circuit=s decision in United States v. Simone, and noted that 

even if there is not a history of openness, it does not necessarily mean that there is a tradition of closure: 
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the court must still examine the logic prong in situations where there is no tradition of openness or 

closure.158 

Moving on to the logic prong, the District Court immediately found that Athere is no doubt that 

deportation proceedings inherently involve a governmental process that affects a person=s liberty 

interest, and, as the Supreme Court has held, must comport with constitutional guarantees of due 

process.@159  Again, remarkably similar to Detroit Free Press, the opinion likened deportation hearings 

to judicial proceedings by virtue of the procedural similarities between the two, and because Athe 

ultimate individual stake in these proceedings is the same as or greater than in criminal or civil 

actions.@160  With no further ado, the court concluded that Athere is a qualified right of public access to 

deportation hearings protected by the First Amendment.@161 

Addressing the possibility that the Creppy Memo would be considered a narrowly tailored 

means serving a compelling government interest, the opinion divided the government=s interests as 

stated in the Creppy Memo into two categories.  The first category is the government=s desire to 

prevent setbacks to its investigations into terrorism that may be caused by open hearings, and the 

second category is the government=s desire to prevent the Astigma or harm to detainees that might 

result if hearings were open.@162  The District Court concisely addressed the first of these interests, 

stating A[t]he problem with the Creppy Memo is that there is nothing in it to prevent disclosure of this 

very information by the Aspecial interest@ detainee or that individual=s lawyer, both of whom are 

permitted to be present in the Aspecial interest@ proceedings. . . . Therefore, by definition, the Creppy 

closure dictates are not narrowly tailored to serve the government=s interests because they do not 
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advance those interests.@163  It is notable that the court looked to Detroit Free Press as a basis for this 

conclusion.164  With regard to the second category, the District Court found that the Creppy Memo is 

once again too broad, as it does not allow the detainee to make the decision about what is best for the 

detainee=s reputation and safety, noting that Aclosure may be seen by some detainees as having a 

negative impact upon them and their interests.@165 

In reaching the final conclusion that the Creppy Memo is not narrowly tailored enough to serve 

the government=s interests, the opinion indicated that it did not see why in camera reviews of 

information considered sensitive would not be a suitable alternative means of achieving the 

government=s desired ends.166 

It is highly notable that the trial court decision in North Jersey Media Group follows virtually 

the same logic as that applied by the Detroit Free Press opinions in reaching the same conclusion.  

However, it is on appeal to the Third Circuit that North Jersey Media Group is overturned, and the 

split between the Third and Sixth Circuits arises. 

 

ii.  Third Circuit Court of Appeal=s findings and analysis 

 

Judge Becker of the Third Circuit delivered the opinion of the appeals court in North Jersey 

Media Group.  In the introduction of the opinion, the Third Circuit indicated a clear concern for national 

security, writing: 

[t]his case arises in the wake of September 11, 2001, a day on which American life 
changed drastically and dramatically.  The era that dawned on Spetember 11th, and the 
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war against terrorism that has pervaded the sinews of our national life since that day, are 
reflected in thousands of ways in legislative and national policy, the habits of daily living, and 
our collective psyches.  Since the primary national policy must be self-preservation, it 
seems elementary that, to the extent open deportation hearings might impair national 
security, that security is implicated in the logic test.167 
 
This is immediately distinguishable from the Sixth Circuit=s contrary outlook in Detroit Free 

Press: 

Without question, the events of September 11, 2001, left and indelible mark on our nation, 
but we as a people are united in the wake of the destruction to demonstrate to the world 
that we are a country deeply committed to preserving the rights and freedoms 
guaranteed by our democracy.168 

 

A. Richmond Newspapers is the correct test to apply 

 

The Third Circuit begins its discussion of the Richmond Newspapers test by recounting the 

history of the Richmond Newspapers test, acknowledging that the Richmond Newspapers test has 

been extended to cover many facets of criminal proceedings and civil trials.169  The court then turned to 

a dedicated analysis of the applicability of the Richmond Newspapers test to administrative hearings, 

and the court stated that ARichmond Newspapers is a test broadly applicable to issues of access to 

government proceedings, including removal@, and noted its agreement with the Sixth Circuit in Detroit 

Free Press on the same issue.170  Having ascertained that Richmond Newspapers was the applicable 

test, the court proceeded to examine whether there was a First Amendment right of access to 

deportation hearings when the Richmond Newspapers test is applied. 
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B.  Experience prong analysis 

 

The Third Circuit jumped right into a discussion of the history of access to hearings that stem 

from the political branch rather than the judicial branch.  Delving far back to the past, the court informed 

us that Patrick Henry once indicated that Atransactions as relate to military operations or affairs of great 

consequence@ could arguably be kept secret.171  Additionally, the Third Circuit pointed to the limited 

access the public has to Congressional practice today.172  The opinion then proceeded to list numerous 

administrative hearings that can be closed for various reasons, generally for Agood cause@ or to 

Aprotect the public interest@.173  Regardless, the Third Circuit still examined whether deportation 

hearings have been historically open to the degree needed to satisfy the experience prong of the 

Richmond Newspapers test. 

The court concluded that Abased on both Supreme Court and Third Circuit precedents, the 

tradition of open deportation hearings is too recent and inconsistent to support a First Amendment right 

of access.@174  In reaching this conclusion, the court acknowledged that since the late 19th century, 

Congress has repeatedly failed to explicitly state that deportation hearings are to be closed, even though 

Congress has explicitly stated that exclusion hearings are closed to the public.175  But the court also 

stated that deportation hearings have been closed to the public on occasion by virtue of some 

deportation hearings being held in hospitals, prisons, or private homes, and that there is no public right 

of access to such locations.176  Additionally, the court indicated that deportation hearings that involve 

abused children and spouses are closed to the public.177  The court relied on this history of occasional 
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closed deportation hearings amidst a mass of open deportation hearings to hold that A[t]he tradition of 

open deportation hearings is simply not comparable@ to the unequivocal historical complete openness of 

criminal trials for many centuries, stating that Aa recent - and rebuttable - regulatory presumption is 

hardly the stuff of which Constitutional rights are forged@.178 

Importantly, where the District Court indicated that United States v. Simone made it possible 

for a court to find the experience prong satisfied where there was no clear or lengthy history of 

openness,179 the Third Circuit read Simone differently.  Simone, according to the Third Circuit, only 

placed a greatly reduced emphasis on the experience prong of the Richmond Newspapers test because 

the matter in question - access to jury misconduct proceedings in a criminal trial - was surrounded by 

Aoverwhelming historical support for access in other phases of the criminal process, [and that the court 

was] reluctant to presume that the opposite rule applies in this case in the absence of a distinct tradition 

to the contrary.@180  Since the history of access to administrative hearings is hardly comparable to the 

history of access to criminal proceedings, the leap of applying Simone to proceedings that do not lie 

close to a historical tradition of openness was too great for the court to make. 

Although the court, at this point, indicated its confidence that the experience prong of the 

Richmond Newspapers test was not satisfied with regards to deportation hearings, the court addressed 

the Supreme Court=s holding in Federal Maritime Commission v. South Carolina Ports 

Authority.181  It was in this opinion that the Supreme Court held that sovereign immunity applied to 

administrative hearings because they Awalk, talk, and squawk like a civil lawsuit@,182 and Aformal 

administrative adjudications were all but unheard of in the late 18th century and early 19th century, [so] 
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the dearth of specific evidence indicating whether the Framers believed the States= sovereign immunity 

would apply in such proceedings is unsurprising@.183  As such, the Supreme Court used the current 

similarities between judicial proceedings and the administrative adjudication conducted by the Federal 

Maritime Commission to draw the conclusion that the two were virtually the same, and states would 

have sovereign immunity from both.184   

However, the Third Circuit felt it unnecessary to interpret Federal Maritime Commission 

widely, and indicated that since access to deportation hearings was not a matter that could impinge on 

state sovereignty, deportation hearings should not be considered similar to judicial hearings, despite the 

obvious similarities between the two.185  It is notable that the Sixth Circuit utilized Federal Maritime 

Commission as illustrative of how the substance of the hearings was more important than the superficial 

details of the hearing when determining whether to treat the hearing as judicial, inquisitive, or 

otherwise.186 

 

C.  Logic prong analysis 

 

Turning to the Third Circuit=s examination of the logic prong of the Richmond Newspapers 

test, the Third Circuit held that Athe logic inquiry has drifted from its intended role and that, properly 

conceived, it does not support openness in this case.@187  Interestingly, the Third Circuit approached the 

logic inquiry from a different angle.  After acknowledging the standard functions served by openness188, 

the court introduced an additional factor: Athe calculus must perforce take account of the flip side - the 
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extent to which openness impairs the public good.@189  In Detroit Free Press and other cases relying 

on the Richmond Newspapers test, the >flip side= was examined after a qualified First Amendment 

right of access was found, rather than as part of the logic prong.  That is, in Detroit Free Press, the 

impairment of the public good was considered to be related solely to a compelling government interest, 

rather than as a general consequence of openness, as if national security was the government=s interest 

and not the interest of the public at large. 

The Third Circuit=s opinion then weighed the benefits of openness with the security concerns of 

the government in reaching its conclusion that the logic prong is not satisfied.  The opinion listed six 

>governmental interests= that the court considered part of the logic prong analysis.  The interests are 

that openness will reveal Asources and methods of investigation@, and information that Awould allow 

the terrorist organization to see patterns of entry, what works and what doesn=t@, Awill inform the 

terrorist organization as to what cells to use and which not to use for further plots and attacks@, 

information that may cause the A[acceleration of] the timing of a planned attack@, Aallow terrorist 

organizations to interfere with pending proceedings by creating false evidence@, and information that will 

protect the INS detainee=s Asubstantial interest in having their possible connection to the ongoing 

investigation kept undisclosed.@190  These interests are comparable to those listed in Detroit Free 

Press, which were considered to be compelling governmental interests by the Sixth Circuit. 

The Third Circuit continued to combine the logic prong with the examination of compelling 

government interests that are narrowly tailored by subscribing to a theory put forth by Dale Watson, 

Executive Assistant Director for Counterterrorism and Counterintelligence for the Federal Bureau of 
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Investigation.  Mr. Watson is quoted as saying, Athe government cannot proceed to close hearings on a 

case-by-case basis, as the identification of certain cases for closure, and the introduction of evidence to 

support that closure, could itself expose critical information about which activities and patterns of 

behavior merit such closure.@191  This weak excuse for the blanket closure of special interest 

deportation hearings, whether containing any fragments of a mosaic of security related information or 

not, is validated by the Third Circuit, which was unwilling to Alightly second-guess@ any of the 

reasoning behind the government=s desire for blanket closings, despite admitting that A[t]he 

newspapers are undoubtedly correct that the representations of [Mr. Watson] are to some degree 

speculative, at least insofar as there is no concrete evidence that closed deportation hearings have 

prevented, or will prevent, terrorist attacks.@192  

In finally concluding that the Richmond Newspapers test has not been satisfied by the plaintiffs, 

Judge Becker notably summed up by pointing out that all the people responsible for the September 11th 

attacks Awere aliens@, that A[a]s always, these aliens are given a heavy measure of due process@, and 

the closure of the deportation hearings will not affect Athe aliens who may be deported@.193 

 

D. Dissent by Judge Scirica 

 

The opinion by Judge Becker was not joined by Judge Scirica, who filed a dissenting opinion.  

Judge Scirica agreed with the majority and the Sixth Circuit that the Richmond Newspapers test applies 

to the determination of whether there is a First Amendment right of access to deportation hearings, but 
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disagreed with the majority by finding that a qualified right of access does exist when the test is properly 

applied.194 

The dissent first examined the experience prong.  In its analysis, it found the fact that Congress 

has never closed deportation hearings, despite having multiple opportunities to do so, of some 

importance.195  The dissent also noted that Congress left deportation hearings presumptively open to the 

public and the press for at least a century.196  Relying on Federal Maritime Commission v. South 

Carolina Ports Authority, it concluded that the history of a particular proceeding or hearing should be 

considered Awithin the history of the modern administrative state@, rather than against legal history 

commencing with the drafting of the Constitution, as to do otherwise would be essentially limiting the 

Richmond Newspapers test to proceedings and hearings that were recognized at the turn of the 19th 

century, and ignoring the Avast growth of the administrative state@.197 

Also key to the dissent=s conclusion that the experience prong is satisfied is the observation that 

there are obvious similarities between deportation hearings and judicial proceedings, and the similarities 

are such that it is a small leap to liken a deportation hearing to a judicial hearing for the purposes of 

reaching a fair result under the Richmond Newspapers test.198  Importantly, the dissent asserted that 

simply because he considered deportation hearings to have a historical tradition of access, this does not 

mean that all administrative hearings will vicariously obtain the same historical tradition.199 

The logic test analysis by the dissent is dissimilar to that adopted by the Sixth Circuit and by the 

majority opinion.  In Judge Scirica=s own words, Awe must consider the value of openness in 

deportation hearings generally, not its benefits and detriments in >special interest= deportation hearings 
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in particular.  If a qualified right of access is found . . . the analysis turns to whether particular issues 

raised in individual cases override the general limited right of access.@200  Noting that national security is 

not implicated in many deportation hearings (for instance, those for marriage fraud and conviction of 

felonies), Athe demands of national security under the logic prong . . . do not provide sufficient 

justification for rejecting a qualified right of access to deportation hearings in general.@201  The dissent 

indicated that the national security interests are more applicable in the analysis of the existence of any 

compelling government interests, and declared that there is a qualified right of access to deportation 

hearings under the Richmond Newspapers test.202 

In examining whether such interests are compelling enough to warrant a blanket closure, the 

dissent found that although issues of national security warrant particular deference to the government=s 

expertise, the demands of the government can be met by the closure of deportation hearings on a case-

by-case basis.203 
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 5. THE NEED FOR GUIDANCE IN THE APPLICATION OF THE RICHMOND NEWSPAPERS TEST 

 

It is clear from the opinions above that there is a significant lack of Supreme Court guidance in 

how the Richmond Newspapers test is to be applied.  If the examination of the cases shown above is 

confusing, then the point is made.  The two trial courts eloquently utilized the Richmond Newspapers 

test to reach a solid decision.  However, three different appellate judges managed to interpret the 

Richmond Newspapers test in three different ways.  Having a First Amendment right determined by a 

test that can=t be consistently applied flies in the face of the principles of consistency and predictability. 

  

The two circuits differ in their reading of the same case law and how previous decisions shape 

the experience and logic prongs of the test.  The Sixth Circuit adopts a more open outlook towards the 

experience test, preferring to look at the nature of deportation hearings compared to proceedings which 

do have a qualified First Amendment right of access, and the tradition of openness of deportation 

hearings within the lifetime of the existence of such hearings.  Adopting a different approach, the Third 

Circuit looks to the openness of deportation hearings in comparison to the proceedings that have the 

most well-established and firm right of access - criminal proceedings.  In choosing this track, 

deportation hearings appear to have a checkered and short history of openness, and certainly one which 

can be distinguished from the Aunbroken, uncontradicted history@ of openness that bound the Supreme 

Court to Aconclude that a presumption of openness inheres the very nature of a criminal trial under our 

system of justice.@204  Likewise, the Sixth Circuit=s finding that the logic prong of the Richmond 
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Newspapers test was satisfied by an examination of Awhether public access plays a significant positive 

role in the functioning of the particular process in question@,205 but the Third Circuit finds the logic prong 

unsatisfied and irrelevant in its current form.206 

Such different outcomes - contrary in almost every respect with regard to the application of the 

same test to the same facts, and based upon the same case law - indicates a clear weakness in the 

Richmond Newspapers test.  This weakness is not a result of the Richmond Newspapers test being 

ineffective when applied, as it has a long history of service without calls for a different test.  The 

weakness is a result of the test being applied to a confusing area - administrative hearings that 

masquerade as quasi-judicial proceedings.207  Administrative hearings range from those that are clearly 

inquisitorial208 to those that Awalk, talk, and squawk@ like judicial hearings.209  While the Richmond 

Newspapers test has proven successful in extending the First Amendment right of access throughout 

judicial proceedings, courts are now treading softly when it comes to extending the right to 

administrative hearings, fearing that they may open the floodgates to a First Amendment right of access 

to all administrative proceedings, not just those that mimic judicial hearings.210 

The ambiguity apparent in the Richmond Newspapers test as applied to administrative hearings 

is perhaps providing a loophole for the furtherance of political aims.211  It is often the case that when 

contentions are made that Arestrictions on journalism are necessary for security, . . . the constraints 

typically have had little to do with self-preservation and much to do with politics and public 

relations.@212  The First Amendment right of access is largely for the benefit of the public via the press, 

and the person who is the subject of the proceeding should not alter whether the press has access or 
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not.  Indeed, the immigration status of the person who is the subject of the proceeding should be 

virtually irrelevant under the Richmond Newspapers test.  However, Judge Becker=s concluding 

comments in his majority opinion for the Third Circuit include the use of the word Aalien@ in a manner 

reminiscent of the word Anegro@ in cases such as Scott v. Sandford.213  The Third Circuit=s 

interpretation of the Richmond Newspapers test, contrary to the interpretation of the test by other 

federal courts, and resulting in an utterly contrary outcome to other federal courts, could be seen as an 

attempt to create a subclass of people within the United States - aliens.  The Third Circuit=s concluding 

remarks in particular - that the Areality@ of the Creppy Memo is that the media will be the losers, not 

those who are having their lives decided behind closed doors and in hostile conditions214, and who cares 

if the aliens (or, more accurate to the language in the opinion, the Aperpetrators@) get a fair hearing, 

because they have already been given a Aheavy measure@ of due process, for which they should be 

grateful - would be consistent with such an attempt to push a political or personal agenda at the expense 

of the public=s right of access, even if this is not the intended meaning of the statements.215  It is unclear 

where the relevance of the proceedings involving aliens rather than any other person comes into the 

Richmond Newspapers test.  The rights at stake are not belonging to the alien, but the press, yet the 

rights of aliens in today=s climate depend heavily on public scrutiny of the government=s activities. 

 

6. USEFULNESS OF THE PATHOLOGICAL PERSPECTIVE 

 

The ideas presented by the pathological perspective are particularly applicable to the solution to 
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the current split in the courts.  The pathological perspective advocates the strengthening and refining of 

First Amendment standards and principles in times of peace and low stress, so that in times of war and 

other high stress, the resilient mechanisms for preserving First Amendment rights are already in place, 

and can be used to ensure that the core of the First Amendment will not be eroded on a whim.216  

Courts adopting the pathological perspective should seek to produce limit Athe range of discretion left 

to future decisionmakers who will be called upon to make judgments when pathological pressures are 

most intense.@217  This would, in turn, limit the ability of judges to make decisions that are damaging to 

the fundamental core principles of the Constitution.  The pathological perspective is eloquently and 

succinctly backed up by Justice Frankfurter, who wrote that courts should not allow Athe impregnating 

atmosphere of the times@ to take precedence over foresighted judicial decisionmaking, and that 

constitutional issues Amust be determined by principles established in more tranquil periods.@218  It is 

notable that the pathological perspective suggests that the process should begin in times of peace, in 

preparation for times of war or stress, to prevent the situation encountered by the courts in Detroit 

Free Press and North Jersey Media Group.219  However, there is no reason to doubt that the 

pathological perspective could be applied retroactively to correct a situation in which constitutional 

rights have already been threatened, but not yet decisively eroded. 

It is clear that the courts are lacking the guidance of a simple, robust, and clear test to decide 

the First Amendment right of access.  The Richmond Newspapers test is a prime example that 

A[c]omplicated, subtle, imaginative legal arguments are not calculated to convince resistant officials and 

their constituencies that tolerance of threatening dissenters is a constitutional imperative.@220  Equally 
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important is the need for a test Atargeted for the worst of times [that speaks] to persons who are neither 

first amendment specialists nor devotees.@221  Without simplicity and clarity, not only will the standards 

devised by the courts be unconvincing to those charged with making such decisions, but also by those 

who have to live with the consequences of those decisions (i.e. the public.) 

Adoption of the pathological perspective does not mean that the core constitutional principles 

that have already been established have to change in any way.222  The role of the pathological principle 

is structural, rather than substantive, in relation to constitutional principles; that is, it seeks to define and 

strengthen the constitutional principles and tests, rather than to affect any rights already established.  

Thus where precedent is unavailable, courts can look to the simplicity of the constitutional principles, 

rather than become confused in a mass of complicated and unclear decisions in an attempt to reach a 

decision.223   

Interestingly, both District Courts in Detroit Free Press and North Jersey Media Group came 

close to decisions which adopted a pathological perspective.  Both courts identified the First 

Amendment right of access to deportation hearings by using a simple, well defined test.  Both courts 

applied the Richmond Newspapers test and reached the same decision.  Both courts considered the 

current needs of the nation in their decisions.  Each opinion was concise, well-founded in law, and 

reached a conclusion that nestled neatly within the already-established First Amendment right of access. 

 Once the decisions reached the appellate level, the pathological perspective was lost primarily because 

the Richmond Newspapers test was open to excessive judicial interpretation that resulted in a vastly 

different determination of what the First Amendment rights of access were in relation to deportation 
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hearings.  Both Courts of Appeal were unable to find clarity in the Richmond Newspapers test.  Judge 

Becker of the Third Circuit produced an opinion that turned the Richmond Newspapers test inside out, 

and reached a conclusion that screamed that the Richmond Newspapers test is unclear, overly-

complex, and open to abuse.  It is obvious how the pathological perspective could have prevented this 

from occurring by limiting the scope of interpretation given to judges through the use of a more rigid, 

easy-to-understand, and clear version of the Richmond Newspapers test. 

 

7.  THE SUPREME COURT=S ROLE 

 

This matter should be, and in all likelihood will be, addressed by the Supreme Court in the very 

near future.  Detroit Free Press and North Jersey Media Group define a deep crack in the courts= 

interpretation of a key First Amendment right.  The First Amendment right of access is important - 

APublicity is the sole of justice.  Without publicity, all other checks are insufficient: in comparison of 

publicity, all other checks are of small account.@224  Particularly in light of the sheer numbers of people 

who may be affected by these decisions, and the recent surge in proceedings that the government 

wishes to keep out of the pubic eye225, the First Amendment right of access is in dire need clarification. 

However, the Supreme Court has a difficult task ahead.  The recent terrorist attacks have 

placed the Constitution in a difficult place.  Terrorists used some of the freedoms the Constitution 

guarantees to physically attack the United States in 2001.  If the courts close the hatches and restrict the 

freedom the Constitution guarantees in an attempt to secure physical safety, then the terrorists win by 
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destroying the source of what they despise.  If the courts determine that the Constitution should be 

protected, the terrorists win by utilizing those freedoms to launch further physical attacks.  Doubtless, 

the pathological perspective was written in 1985 without the thought of events similar to 9/11 in mind.  

Its applicability is obvious, yet its application may need further consideration in this situation. 

The Supreme Court could follow one of two paths.  First, it could find that when the 

Constitution and national security conflict, that the Constitution should come first.  This would entail 

following the Richmond Newspapers test and applying it to deportation hearings, finding that Aspecial 

interest@ deportation hearings should be closed on a case-by-case basis.  Second, the court could find 

that in such an unprecedented time of national stress, the Constitution comes a close second to the 

immediate >survival= of the United States, and the court would find that Aspecial interest@ deportation 

hearings are to be closed with no questions asked. 

More important than reaching the decision above, the Supreme Court needs to go one step 

further, even though it would not be obliged to do so.  The Supreme Court should recognize the 

deficiencies of the Richmond Newspapers test, and make an effort to establish a clear and simple 

standard that can be followed.  In doing so, the court could adopt a pathological perspective, and help 

preserve the core First Amendment right of access by limiting how much leeway the lower courts have 

in determining what does and does not have a First Amendment right of access.  Since Press 

Enterprise II, the Supreme Court has been largely silent on the issue, and has allowed the lower courts 

to slowly expand the right of access to various innocuous proceedings.  It is time for the court to return 

to the issue and define the test in a manner such that it can be applied by the lower courts to any manner 
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of proceedings, administrative or otherwise, and produce consistent and logical results each and every 

time.  It is not necessary that the Supreme Court decide whether deportation proceedings are indeed 

covered by a redefined Richmond Newspapers test.  Merely defining the test using the pathological 

perspective would suffice, as it would allow the lower courts to reach consistent decisions. 

Regardless of what the Supreme Court decides, it must be particularly clear on one important 

issue.  In upholding the blanket closing of Aspecial interest@ deportation hearings to the press, it must be 

careful to not venture closer to forming a modern two-tier United States similar to that which existed a 

century ago.  Whereas in the late nineteenth century, African-Americans and whites formed two 

separate classes within the United States, a knee-jerk decision by the Supreme Court could set the 

stage for aliens to be a clearly defined lesser class than United States citizens if some of the rights that 

are currently afforded to aliens are visibly snatched back.  It would be most prudent for the Supreme 

Court to distance itself from the analysis of the Third Circuit, and determine the issue solely by analyzing 

the Richmond Newspapers test.  The fact that aliens are involved should be a sidenote, rather than a 

deciding issue. 

 

8. CONCLUDING REMARKS 

 

The Supreme Court faces a difficult decision - a gamble between national security and the 

Constitution.  However, by producing a more robust First Amendment right of access test, it could do a 

good job of protecting both.  The Richmond Newspapers test is not an irrelevant test.  With 
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clarification and simplification, it could remain a useful and effective test even in times of national stress.  

By allowing access to all Aspecial interest@ proceedings, except those in which the government can 

demonstrate to the judge that there is a specific security threat, both the government and deportees= 

rights and needs can be preserved, and importantly, the United States would not be thought of a nation 

that throws out its highly-prized Constitution as soon as times get tough.  The mechanisms for protecting 

the confidentiality of sensitive information are already well-established (e.g. in camera reviews of 

sensitive information, closing individual hearings as and when necessary rather than blanket closings), 

and there is no need for the court to uphold blanket closings as the only appropriate step to take. 

But the Richmond Newspapers test needs to be redefined more tightly and carefully, with far 
better guidance in how it is to be applied.  The split between Detroit Free Press and North Jersey 
Media Group shows how the Richmond Newspapers test, although well-established and useful, is 
open to excessive judicial interpretation and can produce inconsistent results because of this.  In times of 
national stress, courts need to be able to uphold the core First Amendment principles against increased 
pressure from the government and the public.  Focusing the Richmond Newspapers test would remove 
the abilities of judges to damage the First Amendment under such pressure, and remove the ability of 
judges to use the Richmond Newspapers test to further anti-alien agendas.  When aiding in the success 
of attacks on the First Amendment, the courts are short-sightedly bowing under misguided public 
pressure, as A[p]athological periods tend to be short lived, but their consequences linger on.@226 
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26.See Detroit Free Press, 303 F.3d at 681; North Jersey Media Group, 308 F.3d at 198. 
27.See Richmond Newspapers, 448 U.S. at 565.  Justice Burger=s opinion includes an excellent discussion on the relationship 
between the history of open trials and the current state of open trials in the United States. 
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