American Immigration Law Foundation
2003 Dubroff Legal Writing Competition
Winning Entry

Dying Behind a Closed Door:
|s There a First Amendment Right of Accessto
Deportation Hearings in the Wake of 9/11

By Michadl Cooper
Univerdty of Richmond Law School

Copyright © 2003
American Immigration Law Foundation
www.alf.org



Dying Behind a Closed Door: Is There a First Amendment Right of Accessto Deportation
Hearingsin the Wake of 9/11

1. INTRODUCTION

Shortly after the terrorist attacks of September 11, 2001, Michael Creppy, Chief Immigration
Judge, issued a memorandum to &l immigration judges and court administrative personnd.* The
memorandum, dated September 21, 2001, informed the recipients that Athe Attorney Generd has
implemented additional security procedures for certain casesin the Immigration Court.@ The
memorandum continued, A[t]hose procedures require us to hold the hearings individudly, to close the
hearing to the public, and to avoid discussing the case or otherwise disclosing any information about the
case to anyone outside the Immigration Court.@

The reasoning behind the decision of the Attorney Generd was that Athisis obvioudy atime of
heightened security and concern.@ Subsequent instructions for immigration hearings requiring
additiona security included the condition that A[€e]ach of these casesisto be heard separately from dll
other cases on the docket. The courtroom must be closed for these cases C no vigtors, no family, and
no press.@

In the course of the investigation of the terrorist attacks, between 1,100 and 1,200 immigrants
were detained.® More than 750 of these detainees turned out to be immigrants who had overstayed

their visas, rather than terrorists or criminals.” More than 600 of the hearings relating to those detained
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in the wake of September 11, 2001, were classified as Aspecid interess@and had their cases heard
behind closed doors® Most of those Aspecid interest@detainees= closed hearings resulted in
deportation.® An unknown number of immigrants remain detained.® However, hundreds of other
immigrants detained after 9/11 have had hearings that were not closed to the press.™

On November 22, 2001, journdist Im Edwards was denied admission to view the proceedings
of the Immigration Court in Newark, New Jersey.*? On February 13, 2002, Edwards was again
denied admission to a hearing scheduled for the following day.** On February 14, 2002, journalist
Hillary Burke was denied both docket information and admission to view similar proceedings before the
Newark Immigration Court."* On February 21, 2002, Edwards and Burke were ordered to leave the
courtroom when the removal hearing of Maek Zeidan was called.™> On each of these occasions, the
court indicated that the proceedings were closed pursuant to the Creppy Memorandum.™®

On December 19, 2001, the press was smilarly denied the opportunity to observe a hearing
before the Immigration Court in Detroit, Michigan.'” Additional hearings before the Immigration Court
on January 2, 2002, and January 10, 2002, were also closed to the press.’® Again, the court indicated
that the hearings were closed to the public on these occasions because of the Creppy Memorandum.*®

Two suits were brought in federa district courts as aresult of the excluson of the pressin
Detroit and Newark, each chdlenging the congtitutiondity of the closed immigration court hearings. The
auit filed in the United States Didrict Court for the Eastern Didrict of Michigan as aresult of the Detroit
immigration hearings was Detroit Free Press v. Asheroft?, and the suit filed in the United States

Digtrict Court for New Jersey as aresult of the Newark hearings was North Jersey Media Group, Inc.
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v. Ashcroft.?! In both cases, each applying the well-established Richmond Newspaper s two prong
>experience and logic= test (described in more detall later in this article) to determine whether there
was aright of access under the First Amendment?, the court ruled that the government=s blanket
dosure of the immigration hearings was uncongtitutional.® On each appedl, and again with both courts
applying the Richmond Newspaper s test, the Sixth Circuit upheld the Michigan trid court=sdecison
that the blanket closures were uncongtitutional®, while the Third Circuit overturned the New Jersey
court=s decision, ruling that the blanket closures were not uncongtitutiona.”® Both courts of appedl
gpplied the same test, yet produced virtudly opposite outcomes under dmost identical fact patterns,
dramatically splitting the only two circuits to have addressed the issue to date.®

Thisaticle will firs examine the history of the Firsd Amendment right claimed by the pressto
have access to judicid proceedings, including a discussion of the Richmond Newspapers test. In Part
3, the article will then turn to a brief exploration of the effects of conflict and peace on the decisons
handed down by the Supreme Court, and how congtitutiond rights are affected during such times,
particularly therights of immigrants and diens. Following this, Part 4 will turn our attention to the facts
and reasoning of both cases, comparing and contrasting the approaches used by each court in reaching
the opposing outcomes. Findly, the article will discuss the importance of the Supreme Court addressing
this particular issue and setting forth a more concrete interpretation of the Richmond Newspaper s test,

hopefully defining a consstent, open, and fair standard for access to deportation hearings.
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2. THEFIRST AMENDMENT RIGHT OF ACCESS

a Higory of accessto courtroom proceedings

Even in the earliest days of the common law system, trials were considered to be open affairs®’
Without delving too deep into the far history of public accessto trids, the use of the jury asthe arbiter
of fact in trials set the stage for open proceedings.® Jurors were initialy members of the community of
the accused, and were responsible for bringing the accused before the judge and presenting the facts at
the trial, thus being an integral part of the proceedings rather than smply observers® The jury has been
described as Athe lamp which shows that freedom lives@and Athe bulwark of our liberties@® Open
courts are Aan amost inevitable consequence of our system of courts and the use of juries.@"
Although much has changed in the legd system since those early days, one congant is that the generd
public have dmost dways been present a crimind trials.®

The main argument for open courtrooms isthet it preventsjudicial abuse™ by adlowing the public
to Aserve as a check upon the judicia process B an essentid component in our structure of salf-
government.@* Open trials prevent Aopen attacks . . . from al secret machinations, which may sap
and undermine [the judicid process] by introducing new and arbitrary methods of trid, by justices of the
peace, commissioners of the review, and courts of the conscience.@° In essence, Ahowever
convenient [closed trias] may appear at first (as doubtless dl arbitrary powers, well executed, are the
most convenient), . . . let it be remembered that delays and little inconveniencesin the forms of justice

arethe price that al free nations must pay for ther liberty in more substantial matters.@°® There are,
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however, various reasons why courts may close their proceedings to the public, including closure in the
interest of nationa security.®’

Higtorically, newspaper reporters were given the same rights of accessto observe judicia
proceedings as the rest of the public.® Reporters were not barred from reporting the eventsin court in
newspapers. Reporting the events at tria served the purpose of increased public awareness of the
judicia processthe law in generd.*® Thislongstanding right of access crossed the Atlantic from England
with the common law, and the public=s right of accessto tridsis consgdered fundamenta to our legd
system in the United States.** Indeed, the First Amendment of the Contitution indicates that Congress
shal make no laws abridging the freedom of the press* and the Sixth Amendment guarantee that A[i]n

dl crimina prosecutions, the accused shall enjoy the right to a speedy and public tria. @°

b. Devdopment of the Richmond Newspapers test

In Richmond Newspapers Inc., v. Virginia*, the foundation for the modern press rights of
access to courtswas laid.* In this 1980 case, the Supreme Court decided Athe narrow guestion@of
whether the public and the press have a constitutional right to attend criminal trids.*® Justice Burger,
who wrote the plurdity opinion,*” held that there was an implicit right to attend criminal trials under the
Firs Amendment, and without this historical right, vital facets of freedom of speech and freedom of the
press would belost.*® Most important to the current closed deportation hearingsis Justice Burger=s

concluson that if there are dternatives to cloang the trid to the public that are not Abeyond the redm of
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the manageable@ the proceedings should not be closed.*® 1n the words of Justice Burger, AAbsent an
overriding interest articulated in findings, the trial of a.criminal case must be open to the public.@”

The Richmond Newspaper s decison was refined further by three subsequent cases. Thefirst
of the cases was Globe Newspaper Co. v. Superior Court, decided two years after Richmond
Newspapers, in 1982.>* Globe Newspaper held that even though the right of the public and pressto
gain access to crimind trids had its foundation in the Condtitution, it was by no means an absolute
right.>? The government could bar the public and the press from atrid if Athe denidl is necessitated by a
compelling governmental interest, and is narrowly tailored to serve thet interest. @°

Two years later came the third case in the series that commenced with Richmond Newspapers.

In 1984, the Supreme Court heard Press Enterprise v. Superior Court, aso known as Press
Enterprise|.>* In this case, the Supreme Court unanimoudy held that transcripts of voir dire
proceedingsin acrimind tria could not be withheld from the press. The Court built upon the holdingsin
Richmond Newspapers and Globe Newspaper and held that snce voir dire proceedings, which were
amilar to the crimind trid itself, were dso historicaly open to the public, and that the openness served a
vaid purpose of alowing the public to see that justice was being done, the voir dire proceedings should
be presumptively open to the public.>®> However, the court also reiterated that A[c]losed proceedings,
athough not absolutely precluded, must be rare and only for cause shown that outwelghs the vaue of
openness,@° and that A[t]he presumption of openness may be overcome only by an overriding interest
based on findings that closure is essentid to preserve higher values and is narrowly tailored to serve that

interest. @’ Thus the beginnings of the Richmond Newspaper's test are beginning to develop, with the
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extenson of the right of access beyond the trid, and the balancing of the right of access with the
interests of those seeking to close the proceedings.®

Thefind case that defines the modern Richmond Newspaper s tet, as recently used by both
circuits to reach opposing decisons on the same matter, is Press Enterprise v. Superior Court, known
as Press Enterprise 1. In this case, the Supreme Court held that a Aquaified First Amendment right
of access ataches to prdiminary hearings@in crimind cases™® and reiterated that Aclosure is essentia to
presarve higher values and is narrowly tailored to serve that interest. @' 1n determining whether a
qudified Firs Amendment right of access attached to prdiminary hearings, the two prong >experience
and logic= test was utilized.®? The >experience= prong is an examinaion of Aatradition of accessibility
to preliminary hearings of the type@in question.®® It is notable that the Court explained that the
importance of certain types of pretrid hearing can outweigh any lack of historica tradition or
counterpart, and that traditional rights of access can beimputed to the pretrial hearing.®* The >logic=
prong asks Awhether public access to preliminary hearings. . . plays a particularly sgnificant postive

rolein the actud functioning of the process.@°

c. Modern day interpretation of the Richmond Newspapers test

Thus the current state of the Richmond Newspapers test is as follows: should the public have a
tradition of accessto a particular type of hearing (or if the hearing isimportant to the overal trid to

which thereisatradition of access), and if the hearing plays asgnificant and helpful partin thejudicid
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process (for example, if the hearing helps dlay public hostility and outcry), then aqudified First
Amendment right of access shdll be attached to the hearing.?® This qualified right can be overcome by a
showing of acompelling governmentd interest for closing the proceedings that is narrowly tailored to
serving that interest and that no viable dternatives to closure exist.®”’

The four main cases involved which devel oped the Richmond Newspaper s test are specificaly
geared towards crimina proceedings. However, since the test was crystdlized in Press Enterpriselll,
it has been expanded to cover a more diverse array of hearings and information. While Richmond
Newspapers set the stage for a First Amendment right of accessto crimina hearings®®, Press
Enterprise | & |1 extended the scope from the crimind trid to the voir dire® and pretria hearings.”
Since Press Enterprise 11, the scope of the Richmond Newspaper s test has been applied to expand
the Firsdt Amendment right of access to many other areas of crimind proceedings, civil proceedings, and
importantly, administrative hearings.™

Particularly rlevant to the subject of this article is the extenson of a Firss Amendment right of
access to adminigrative hearings. Hearings before an Immigration Court are adminigirative hearings
rether than judicia hearings.”> Richmond Newspaper s was extended to cover forma administrative
fact-finding hearings by Society of Professional Journalists v. Secretary of Labor.” However,
courts have yet to ded with theissue of Firss Amendment right of access to adminigtrative hearingsin
sufficient depth to provide a clear picture of thelaw inthisarea. Indeed, it can be argued that it isthis
lack of guidance from prior decisons that is precisely what has caused the current circuit split over

access to deportation hearings.
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Interestingly, there have been a number of decisonsthat may indirectly extend the right of
access to deportation hearings. Press Enterprise |1 has been extended to cover First Amendment right
of access to evidence used in an extradition hearing.™ There are obvious Smilarities between
extradition and deportation. Furthermore, Kaoru Yamataya v. Fisher ™ extended due process rights
to cover diensin deportation hearings.”® Y et perhaps most compelling in any decision to extend the
right of accessto deportation hearings is the codification of deportation hearings being presumptively
open to the public, except when Aff]or the purpose of protecting witnesses, parties, or the public

interest, the Immigration Judge may limit attendance or hold a closed hearing. @'

3. CoNFLICT, PEACE, AND THE JUDICIAL PROCESS

It isno secret that in times of conflict or national stress, the freedoms guaranteed by the
Constitution are interpreted more narrowly than they would be in times of peace and prosperity.” The
compromising of congtitutiond freedomsin times of national emergency is atradition visble throughout
American higtory.” In particular, freedom of the pressis an essy target, asillustrated by Schenck v.
United States™, in which Justice Holmes wrote, AWhen a nation is a war many things that might be
sad intime of peace are such ahindrance to its effort that their utterance will not be endured so long as
men fight and that no Court could regard them as protected by any congtitutional right. @ Itisaso no
secret that to the Supreme Court, in times of conflict or when nationd security is at issue, diens and

foreigners are particularly easy targets for public outrage or fear.® The reader will probably be aware,
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if not by name, of the facts surrounding Korematsu v. United States®, in which the Supreme Court
held that in times of war, Aexcluson of those of Japanese origin was deemed necessary because of the
presence of an unascertained number of didoyd members of the group, most of whom we have no
doubt were loya to this country.@* The holding in Korematsu seems particularly applicable to the
recent rounding up of Arab immigrants, most of whom were dso found to be harmless to the United
States.®

Adopting what is termed the > pathologica perspective= presents a useful guide to courts
involved in interpreting the First Amendment in times of peace and conflict.® When applying the
pathologica perspective, Athe overriding objective a al times should be to equip the first amendment to
do maximum service in those hitorical periods when intolerance of unorthodox idess is most prevadent
and when governments are most able and most likdly to stifle dissent systematicdly. . . . Thefirgt
amendment, in other words, should be targeted for the worst of times.@’ One would be hard pressed
to argue that since 9/11, the United States has been in anything but the worst of times.

The core of the pathologica perspectiveisthat judicia decisons should be geared towards
strengthening the core aspects of the First Amendment, so that in times when First Amendment
principles are easy to attack, courts do not have the ability to demolish the core aspects® If the
pathologica perspective is adopted by courts before times of conflict or stress, then the strengthened
core guarantees of the First Amendment will withstand the increased pressure to erode longstanding
congtitutiond rights for the sake of an immediate sense of security.®® Essentialy, at the pathological

perspective=s core is the theory that if courts make decisons relating to the First Amendment by
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examining, amongs other things, how the decision will hold up under the worgt attacks the future may
throw a the First Amendment, then it will help preserve these fundamenta congtitutiond rights at the
core of American society when such attacks are made. It is salf-defeating to aim to protect

conditutionaly- derived freedom from terrorism by destroying the very source of that freedom.

4. DETROIT FREE PRESSAND NORTH JEREY NEWSPAPERS

Thisarticle now turnsto the first of the two recent cases involving access to deportation
hearings. Of particular importance to this article is the discussion of the First Amendment right of
access, rather than any due process concerns for non-citizens or other matters that are explored in the
opinions. Thusthe discussons of the cases below shal skim the opinions and focus on the areasin

which press accessis discussed.

a. Detroit Free Press v. Ashcroft

i. Lower court digposition

Briefly, this case arose out of the closure of the deportation hearing of Rabih Haddad to the
press and public by Immigration Judge Elizabeth Hacker, who was acting in accordance with the
Creppy Memorandum that mandated that >gspecid interest= cases are closed to the press and the

public.®® The plaintiffs contended, amongst other things, that they have Aaright of access to such
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hearings pursuant to the First Amendment of the United States Constitution. @"

The Digtrict Court utilized the Richmond Newspapers test aslaid out in Press Enterprise |l to
decide whether there was a right of access® Examining the >experience= prong of the test, the court
found that snce Congress was slent on the issue of whether or not deportation hearings should be
closed or open, and because INS regulations indicate that deportation hearings are presumptively open
to the public and press, there was a historical tradition of openness®® The court smilarly found that the
>|ogic= prong of the Richmond Newspapers test was aso satisfied, indicating that:

[i]tisimportant for the public, particularly individualswho fed that they are being targeted

by the Government asaresult of theterrorist attacks of September 11, to know that even

during these sengtive times the Government is adhering to immigration procedures and

respecting individuas= rights. Opennessisnecessary for the public to maintain confidence

inthe vaue and soundness of the Government=sactions, as secrecy only breeds suspicion

asto why the Government is proceeding againg Haddad and dienslikehim. Andif infact

the Government determinesthat Haddad is connected to terrorist activity or organizations,

adecision made openly concerning his deportation may assure the public that justice has

been done.!

Acknowledging that the First Amendment right of accessis not absolute, but merely qualified,
the court proceeded to search for any important or subgtantid interests the government may have had
for excluding the press® The government=s interests were indicated in an affidavit from James S,
Reynolds, Chief of the Terrorism and Violent Crimes Section of the Justice Department=s Crimina
Divison*® The reasons supplied were asfollows: (1) disclosure of the identities of specia interest
detainees may alow terrorist organizations to trace potential witnesses, who may then be subjected to

harm; (2) if terrorist organizations know who is being detained, then the organizations may sever their

ties with the detainees and prevent the government from infiltrating the organizations through the

Copyright © 2003 13
American Immigration Law Foundation
www.ailf.org



detainees, (3) if terrorist organizations are made aware of who is being detained, the organization may
have to find an aternative person to carry out the tasks assgned to the detainee; (4) rdleasing the names
of the detainees may dlow interested parties to fasfy evidence and interfere with the hearing; and (5)
keeping the names of the detainees confidentid would prevent their identity being made known to the
public, and thus prevent any stigma being attached to the detainees.”” However, the court pointed out
that this information had aready been made public in this case, and there was also no meansto stop the
information being made public by the detainees themselves, their counsd, or their families® The court
then concluded that the interests of the government were not sufficient to require closure of this

particular case.®

ii. Sixth Circuit Court of Appeal=sfindings and andyss

On apped, the Sixth Circuit affirmed the decision of the tria court.*® Early in the opinion,

Judge Keith wrote:

Today, the Executive Branch seeksto teke [the safeguards within public trids| away from
the public by placing its actions beyond public scrutiny. Againgt non-citizens, it seeksthe
power to secretly deport aclassif it unilaterdly cdlsthem Aspecid interest@cases. The
Executive Branch seeks to uproot people=s lives, outsde the public eye, and behind a
closed door. Democracies die behind closed doors.™™

After recognizing that noncitizens, whether legdly or illegdly within the United States, are

entitled to the same protection under the Congtitution as citizens* the Sixth Circuit indicated that the
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Aordinary process of determining whether closure is warranted on a case-by- case basis sufficiently
addresses [the government=s] concerns@about the rdlease of potentialy harmful information.™® This
finding isimportant in the andyd's under the Richmond Newspaper s tedt, as it shows that thereis
dready an existing mechanism to close hearings as and when required, and thus aviable dternative to a
blanket closure dready exigts, negating the need for the large scae closures as ingtructed by the Creppy
Memo. Additiondly, even if there was no existing mechanism for closing hearings when required, the
opinion holds that a blanket closure of deportation hearings is not specific enough to be considered

narrowly tailored to the government=s specific interest.’**

A. Richmond Newspapersisthe correct test to apply

The Sixth Circuit then turned its atention to the Richmond Newspapers tes. The opinion first
includes adiscussion of how the Richmond Newspaper s test has been extended to cover awide
variety of crimina proceedings'®, civil proceedings'™®, and administrative hearings'”’, induding a
university disciplinary board=s proceedings™, civil actions against an administrative agency'®, and
municipal planning meetings™® The court brushed aside the government=s contention thet thereisa
dividing line between judicid and adminigtrative proceedings, and that the First Amendment right of
access gpplies soldy to judicia hearings™*

The Sixth Circuit found that deportation hearings are Aquiasi-judicid @proceedings'™?, and Al 4]

deportation hearing, dthough adminigrative, is an adversarid, adjudicative process, designed to expd
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non-citizens from this country. @ Important to the ideathét it is the nature of the proceeding rather
than the name given to the proceeding that matters, the opinion quoted Press Enterprise [1: A[T]he
Firs Amendment question cannot be resolved solely on the labd we give the event, i.e,, >trid= or
otherwise. @™

The opinion proceeds to enlighten the reader about what a deportation hearing involves from the
gtandpoint of the dien, quoting various sources. A[T]he ultimate individud stake in [deportation]
hearings is the same or greater than in crimind or civil actions@™; A[D]eportation can be the equivaent
of banishment or exile@"®; A[t]hough deportation is not technically acrimina proceeding, it visits agreat
hardship on the individua and deprives him of the right to stay and live and work in thisland of
freedom.@" Y et despite showing a clear understanding of the stakes from the dieres point of view,
the Sixth Circuit failled to make the logicd step of likening a deportation hearing directly to acrimind
hearing, particularly in light of the presumption of involvement in terrorist (crimind) activity that was the
driving force behind the rounding up of hundreds of Arab immigrants. Such a step would have served
the purpose of placing a deportation hearing directly in the scope of the Richmond Newspapers test,
which is at its most firmly rooted when gpplied to crimina proceedings.

Instead, the Sixth Circuit used three recent cases to illustrate that the substance of the
adminidrative hearing isimportant, rather than the fact thet it is an adminidrative hearing. Thefirst case
is Sims v. Apfel™*8, in which the court found it key to their decision that the substance of the Social
Security hearing was not adversarid like atrid, but inquisitive™® The second case is Federal

Maritime Commission v. South Carolina State Ports Authority*?, in which the court=s decision
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turned on the fact that the Federd Maritime Commissior=s proceedings Awalks, talks, and squawks
very much like alawsLit@ despite it being an administrative hearing.*?* Thefina case, United States v.
Miami University,?? indicated that the substance of the hearing plays arole in how the court views
what the hearing actudly is. In United States v. Miami University, the court declined to classfy a
university disciplinary hearing asa crimind trid for First Amendment right of access purposes because
Astudent disciplinary proceedings do not >afford the student the opportunity to secure counsd, to
confront and cross-examine withesses supporting the charge, or to cal his own witnesses to verify his
verson of theindident=@"*® Thus the details of any particular hearing should be examined in detail in
order for acourt to classfy ahearing, rather than smply dassfying the hearing on superficid factors
such as the name of the hearing.

The Sixth Circuit=s opinion proceeded to compare, in more detail, the smilarities between a
deportation hearing and ajudicid hearing. Deportation hearings are related to judicid hearingsin that
both have smilar procedurd rules, evidentiary burdens, the right of the defendant to seek habeas corpus
rdief, and the right of the defendant to be represented by counsd of his own choosing.™®* Additiondly,
deportation hearings are conducted by an immigration judge, and the immigration judge plays no
investigetive or other role aside from presiding over the hearing.*® Thus, the court concluded, Athis
system of adminidrative adjudication closaly pardlelsthe judicid mode of decison making@ and the

126

Richmond Newspaperstest is gpplicable.

B. Logic prong andyss
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Having reached the conclusion that the Richmond Newspapers test is the correct test to apply
in determining whether a qudified First Amendment right of access to deportation hearings exigts, the
court examined the first prong of the test - whether deportation proceedings have traditionaly been
open to the public and press. The court found that deportation hearings have historically been open to
the public.*” In reaching this decision, the court indicates that INS regulations, since 1965, have
ensured the presumptive openness of deportation hearings® The court also noted that exclusion
hearings have been explicitly closed to the public, and Congress could have easily specified that
deportation hearings were to be conducted away from the public if it had intended deportation hearings
to be closed.® The court also came close to declaring deportation hearings the functional equivaent of
crimind trids, by drawing atention to the historical fact that >beginning with the Trangportation Act of
1718, the English crimina courts could enter an order of trangportation or banishment as a sentencein a

crimind trid. @*°

C. Experience prong andys's

Turning to the second prong of the Richmond Newspapers test - whether public access plays
an important and positive role in deportation proceedings - the court immediately concluded that
Alp]ublic access undoubtedly enhances the quality of deportation proceedings @* The Sixth Circuit

recounted the standard reasons why public access isimportant: it acts as a check on the actions of the
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government by making sure that the hearings are fair and conducted properly: ™ it guarantees that
mistakes can be corrected rapidly;*** alowing public access has a therapeutic effect, and serves Aas
outlets for community concern, hogtility, and emotions@*** access enhances the trust that the
proceedings are conducted fairly, amply by the fact that anyone can attend, even if nobody actudly
does attend;** and access bridges the gap between government affairs and the individua citizen.**
Having satisfied both the experience and the logic prongs of the Richmond Newspapers test,
the court declared that a qudified First Amendment right of access to deportation hearings exists™’

The court=s attention then turned to whether the government has made a showing sufficient to

overcome the qudified right.

D. Compdlling interests, narrowly tailored

Interegtingly, the Sixth Circuit=s opinion held that the government hasin fact shown thet there
are compdling interests sufficient to jugtify dosing the proceedings to the public.*® Indicating the
reasons listed in James S. Reynolds= affidavit, recited above in the description of the decision a the
Digtrict Court, the Sixth Circuit concluded that prevention of terrorism is a compelling interest.**
Although the Digtrict Court dismissed the government=s interests listed in the affidavit asirrdlevant as
the information the government sought to protect was available from other sources'*?, the Court of
Appeds viewed the government=s interests more generaly.

Quoting from J. Roderick MacArthur Foundation v. Federal Bureau of Investigation', the
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Sixth Circuit used the andogy of congtructing amosaic - individud and smdl pieces of information
revealed at a deportation hearing may have no obvious importance until they are placed in the context of
alarger mosaic of information that a terrorist group may be collecting. The court deferred judgment on
the importance of the information sought to be kept confidential by closing deportation hearings to the
government, and indicated that Aagents are certainly in a better position to understand the contours of
the investigation and the intelligence capabilities of terrorist organizations@than the court.** However,
the Sixth Circuit did agree with Digtrict Court=s conclusion that because the information was available
to the public through other channdlsin this particular case, the government had not made acase to
warrant closure of the hearings in this particular individua Stuation.*

Although the government was found to have a compdling interest in closing deportation
hearings, the government=s methods of protecting those interests were not found to be narrowly
tailored.*** The Richmond Newspapers test provides that even if aqualified right of accessis found,
the government can overcome thisright by showing a compdlling interest, and means of protecting that
interest that are narrowly tailored. The Sixth Circuit found that the Creppy Memo was Aover-inclusve,
being too broad and indiscriminate. @* Additionaly, the court found that there were other methods
that could be used to prevent the release of the specific information the government sought to withhold
from the public, such as the use of in camerareviews or protective orders* In particular, the court
found that the speculative nature of the government=s use of the mosaic theory - the fact that the
government made no showing that confidential information was in fact part of the deportation hearingsin

this case - aided the court in reaching the conclusion that the Creppy Memo was overly broad.**’
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In concluding its discussion of the Richmond Newspaper s test, Judge Keith wrote the following
on behdf of the court:
In sum, we find that the Government=sattempt to establish anarrowly tailored restriction
hasfaled. The Creppy directiveisunder-incusive by permitting the disclosure of senstive
information while a the same time dragticdly redricting Firs Amendment rights. The
directive is over-incdusve by categoricdly and completely closng dl specid interest
hearings without demonstrating, beyond speculation, that such a closure is necessary.#®
Adopting an outlook that is smilar to the pathologica perspective, the court=sfind words are
asfollows
Without question, the events of September 11, 2001, left anindelible mark on our
nation, but we as a people are united in the wake of the destruction to demonstrateto the
world that we are a country deeply committed to preserving the rights and freedoms
guaranteed by our democracy. Today, we reflect our commitment to those democratic
vaues by ensuring that our government is held accountable to the people and that First

Amendment rightsare not impermissibly compromised. Open proceedings, with avigorous
and scrutinizing press, serve to ensure the durability of our democracy.**

b. North Jersey Media Group, Inc. v. Ashcroft

i. Lower court disposition

Thiscaseisamilar to Detroit Free Pressin factua background. Essentidly, reporters were
excluded from deportation hearings because of the Creppy Memo, and the initial complaint alleged that
the government Adenied plaintiffs= right of access to certain deportation hearings as protected by the
First Amendment of the United States Constitution. @ It is notable that this complaint is virtualy

identica in substance to that dlamed by the plaintiffsin Detroit Free Press.
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Skipping to the trid court=s discusson of whether aqudified Firs Amendment right of access
exigs for deportation hearings, the Digtrict Court immediately turned its attention to the Richmond
Newspapers test.™ The court, Smilar to the Detroit Free Press case, first writes about the formation
of the Richmond Newspapers test, followed by a concise listing of the interests that benefit from open
proceedings.™ Following this, the court utilized the fact that the First Amendment right of access has
been extended continuoudy by the Richmond Newspaper s test to rebut the government=s contention
that courts had not explicitly recognized such aright as gpplicable to deportation hearings, and as such
no right existed.*** The court wrote, Alw]hile [the government=s assertion] may be 0, this observation
neither negates such aright nor provides abasis for departing from the Richmond Newspapers
experience and logic test.@>* After reciting how the Richmond Newspaper s test has been used to
expand the Firs Amendment right of accessto proceedings far beyond the basic crimind trid, the
Digrict Court indicated that it saw no reason why it would not be applicable to determine whether to
expand the right of access to deportation hearings.™

After finding that the Richmond Newspaper s test was appropriate, the Digtrict Court then
addressed the Ahistory of openness@prong - the experience prong.**® Almost identical to the
reasoning applied in Detroit Free Press, the court first indicated that due process rights have been
applied to deportation hearings for amost a century, and that federd regulations explicitly sate that
deportation proceedings are presumptively open.™>” However, the court=s opinion delves degper into
the experience prong, utilizing the Third Circuit=sdecisonin United Sates v. Smone, and noted that

even if thereis not a history of openness; it does not necessarily mean that there is atradition of closure:
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the court must gtill examine the logic prong in Stuations where there is no tradition of openness or
closure.™®

Moving on to the logic prong, the Digtrict Court immediately found that Athere is no doubt that
deportation proceedings inherently involve a governmenta process that affects a person=sliberty
interest, and, as the Supreme Court has held, must comport with congtitutiona guarantees of due
process.@>° Again, remarkably smilar to Detroit Free Press, the opinion likened deportation hearings
to judicid proceedings by virtue of the procedurd similarities between the two, and because Athe
ultimate individud stake in these proceedings is the same as or greater than in crimina or civil
actions@*° With no further ado, the court concluded that Athere is a qualified right of public access to
deportation hearings protected by the First Amendment. @

Addressing the possbility that the Creppy Memo would be consdered a narrowly tailored
means serving a compelling government interest, the opinion divided the government=sinterests as
dated in the Creppy Memo into two categories. Thefirst category is the government=s desire to
prevent setbacks to its investigations into terrorism that may be caused by open hearings, and the
second category is the government=s desire to prevent the Astigma or harm to detainees that might
result if hearings were open.@* The District Court concisely addressed the first of these interedts,
gating A[t]he problem with the Creppy Memo isthat thereis nothing in it to prevent disclosure of this
very information by the Apecid interest@detainee or that individua=s lawyer, both of whom are
permitted to be present in the Aspecia interest@proceedings. . . . Therefore, by definition, the Creppy

closure dictates are not narrowly tailored to serve the government=sinterests because they do not
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advance those interests. @ It is notable that the court looked to Detroit Free Press as abasis for this
condusion.*® With regard to the second category, the District Court found that the Creppy Memo is
once again too broad, asit does not allow the detainee to make the decision about what is best for the
detainee=s reputation and safety, noting that Aclosure may be seen by some detainees as having a
negative impact upon them and their interests @%°

In reaching the fina conclusion that the Creppy Memo is not narrowly tailored enough to serve
the government=s interests, the opinion indicated that it did not see why in camerareviews of
information conddered sengtive would not be a suitable dternative means of achieving the
government=s desired ends.**®

It is highly notable that the trid court decisonin North Jersey Media Group followsvirtudly
the same logic as that applied by the Detroit Free Press opinions in reaching the same conclusion.

However, it ison apped to the Third Circuit that North Jersey Media Group is overturned, and the

split between the Third and Sixth Circuits arises.

ii. Third Circuit Court of Apped=sfindingsand andyss

Judge Becker of the Third Circuit ddivered the opinion of the gppeds court in North Jersey
Media Group. In the introduction of the opinion, the Third Circuit indicated a clear concern for nationd
security, writing:

[t]hiscasearisesin thewake of September 11, 2001, aday onwhich Americanlife
changed drastically and dramaticaly. The erathat dawned on Spetember 11th, and the
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war againgt terrorism that has pervaded the snews of our nationd life Snce that day, are

reflected in thousands of waysinlegidative and nationd policy, the habitsof daily living, and

our collective psyches. Sncethe primary national policy must be self-preservation, it

seems dementary that, to the extent open deportation hearings might impair nationa

security, that security isimplicated in the logic test.*®’

Thisisimmediady diginguishable from the Sixth Circuit=s contrary outlook in Detroit Free
Press:

Without question, the events of September 11, 2001, |eft and inddlible mark on our nation,

but we as a people are united in the wake of the destruction to demongtrate to the world

that we are a country deeply committed to preserving the rights and freedoms
guaranteed by our democracy.*®

A. Richmond Newspapersis the correct test to apply

The Third Circuit begins its discussion of the Richmond Newspaper s test by recounting the
higory of the Richmond Newspaper s test, acknowledging that the Richmond Newspaper s test has
been extended to cover many facets of crimina proceedings and civil trids*® The court then turned to
adedicated andysis of the gpplicability of the Richmond Newspaper s test to adminidirative hearings,
and the court stated that ARichmond Newspapersis atest broadly applicable to issues of accessto
government proceedings, including remova@ and noted its agreement with the Sixth Circuit in Detroit
Free Press on the sameissue.*® Having ascertained that Richmond Newspaper s was the applicable
test, the court proceeded to examine whether there was a Firss Amendment right of accessto

deportation hearings when the Richmond Newspaperstest is applied.
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B. Experience prong andyss

The Third Circuit jumped right into a discusson of the history of access to hearings that stem
from the political branch rather than the judicid branch. Delving far back to the pagt, the court informed
usthat Patrick Henry once indicated that Atransactions as relate to military operations or affairs of great
consequence@could arguably be kept secret.™ Additionaly, the Third Circuit pointed to the limited
access the public has to Congressional practice today.*"? The opinion then proceeded to list numerous
adminigtrative hearings that can be closed for various reasons, generdly for Agood cause@or to
Aprotect the public interest@""® Regardless, the Third Circuit till examined whether deportation
hearings have been historically open to the degree needed to satisfy the experience prong of the
Richmond Newspapers test.

The court concluded that Abased on both Supreme Court and Third Circuit precedents, the
tradition of open deportation hearings is too recent and inconsistent to support a First Amendment right
of access. @™ In reaching this conclusion, the court acknowledged thet since the late 19th century,
Congress has repeatedly failed to explicitly state that deportation hearings are to be closed, even though
Congress has explicitly stated that exclusion hearings are closed to the public.'™ But the court also
stated that deportation hearings have been closed to the public on occasion by virtue of some
deportation hearings being held in hospitas, prisons, or private homes, and that there is no public right
of access to such locations.' ™ Additionaly, the court indicated that deportation hearings that involve

abused children and spouses are closed to the public.'”” The court relied on this history of occasiond
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closed deportation hearings amidst a mass of open deportation hearings to hold that A[t]he tradition of
open deportation hearingsis smply not comparable@to the unequivoca historical complete openness of
crimind trids for many centuries, dating that Aarecent - and rebuttable - regulatory presumption is
hardly the stuff of which Constitutiond rights are forged @

Importantly, where the Digtrict Court indicated that United States v. Smone made it possible
for acourt to find the experience prong satisfied where there was no clear or lengthy history of
openness,'”® the Third Circuit read Simone differently. Smone, according to the Third Circuit, only
placed a gresatly reduced emphasis on the experience prong of the Richmond Newspaper s test because
the matter in question - access to jury misconduct proceedingsin acrimind trid - was surrounded by
Aoverwhelming historical support for accessin other phases of the crimind process, [and that the court
was| reluctant to presume that the opposite rule gppliesin this case in the absence of adigtinct tradition
to the contrary. @*° Since the history of access to administrative hearingsis hardly comparable to the
history of accessto crimind proceedings, the legp of gpplying Simone to proceedings that do not lie
closeto ahigtorical tradition of openness was too greset for the court to make.

Although the court, at this point, indicated its confidence that the experience prong of the
Richmond Newspaper s test was not satisfied with regards to deportation hearings, the court addressed
the Supreme Court=shalding in Federal Maritime Commission v. South Carolina Ports
Authority.™ It wasin this opinion that the Supreme Court held that sovereign immunity gpplied to
adminigtrative hearings because they Awalk, talk, and squawk like a civil lawsuit @' and Aforma

adminidrative adjudications were dl but unheard of in the late 18th century and early 19th century, [so]

Copyright © 2003 27
American Immigration Law Foundation
www.ailf.org



the dearth of specific evidence indicating whether the Framers believed the States= sovereign immunity
would gpply in such proceedings is unsurprisng@™®  As such, the Supreme Court used the current
gmilarities between judicid proceedings and the adminigtrative adjudication conducted by the Federd
Maritime Commission to draw the concluson that the two were virtudly the same, and states would
have sovereign immunity from both.**

However, the Third Circuit felt it unnecessary to interpret Federal Maritime Commission
widely, and indicated that Since access to deportation hearings was not amatter that could impinge on
date sovereignty, deportation hearings should not be considered smilar to judicia hearings, despite the
obvious similarities between the two."® It is notable that the Sixth Circuit utilized Federal Maritime
Commission asilludrative of how the substance of the hearings was more important than the superficia
detalls of the hearing when determining whether to treet the hearing asjudicid, inquisitive, or

otherwise. %

C. Logic prong andyss

Turning to the Third Circuit=s examination of the logic prong of the Richmond Newspapers
test, the Third Circuit held that Athe logic inquiry has drifted from its intended role and that, properly
conceived, it does not support openness in this case. @’ Interestingly, the Third Circuit approached the
logic inquiry from a different angle. After acknowledging the standard functions served by openness'®,

the court introduced an additiond factor: Athe calculus must perforce take account of theflip Sde - the
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extent to which openness impairs the public good.@*° In Detroit Free Press and other cases relying
on the Richmond Newspaper s test, the >flip Sde= was examined after a qudified First Amendment
right of access was found, rather than as part of thelogic prong. That is, in Detroit Free Press, the
imparment of the public good was consdered to be related solely to a compelling government interest,
rather than as agenera consequence of openness, as if nationa security was the government=sinterest
and not the interest of the public at large.

The Third Circuit=s opinion then weighed the benefits of openness with the security concerns of
the government in reaching its conclusion thet the logic prong is not satisfied. The opinion listed Six
>governmenta interests= that the court considered part of the logic prong andyds. Theinterests are
that openness will reveal Asources and methods of investigation@ and information that Awould alow
the terrorist organization to see patterns of entry, what works and what doesn=t@ Awill inform the
terrorist organization as to what cedlls to use and which not to use for further plots and attacks@
information that may cause the A[acceeration of] the timing of a planned attack@ Adlow terrorist
organizations to interfere with pending proceedings by creating false evidence@ and information that will
protect the INS detainee=s Asubstantid interest in having their possible connection to the ongoing
investigation kept undisclosed. @*° These interests are comparable to those listed in Detroit Free
Press, which were considered to be compdling governmentd interests by the Sixth Circuit.

The Third Circuit continued to combine the logic prong with the examination of compelling
government interests that are narrowly tailored by subscribing to atheory put forth by Dae Watson,

Executive Assgtant Director for Counterterrorism and Counterintelligence for the Federal Bureau of
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Investigation. Mr. Watson is quoted as saying, Athe government cannot proceed to close hearingson a
case-by-case basis, as the identification of certain cases for closure, and the introduction of evidence to
support that closure, could itsalf expose critica information about which activities and patterns of
behavior merit such closure. @™ This week excuse for the blanket closure of special interest
deportation hearings, whether containing any fragments of amosaic of security related information or
not, is vaidated by the Third Circuit, which was unwilling to Alightly second-guess@any of the
reasoning behind the government=s desire for blanket closings, despite admitting that A[t]he
newspapers are undoubtedly correct that the representations of [Mr. Watson] are to some degree
Speculative, at least insofar as there is no concrete evidence that closed deportation hearings have
prevented, or will prevent, terrorist attacks. @*

In findly concluding that the Richmond Newspaper s test has not been satisfied by the plaintiffs,
Judge Becker notably summed up by pointing out that dl the people responsible for the September 11th
atacks Awere diens@ that Alas dways, these dliens are given a heavy measure of due process@ and

the closure of the deportation hearings will not affect Athe diens who may be deported @'

D. Dissent by Judge Scirica

The opinion by Judge Becker was not joined by Judge Scirica, who filed a dissenting opinion.
Judge Scirica agreed with the mgority and the Sixth Circuit that the Richmond Newspaper s test applies

to the determination of whether there is a Firss Amendment right of access to deportation hearings, but
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disagreed with the mgority by finding that a qualified right of access does exist when the test is properly
applied.™

The dissent first examined the experience prong. Initsandyss, it found the fact that Congress
has never closed deportation hearings, despite having multiple opportunities to do so, of some

importance.*®

The dissent d so noted that Congress left deportation hearings presumptively open to the
public and the pressfor at least a century.*® Rdying on Federal Maritime Commission v. South
Carolina Ports Authority, it concluded that the history of a particular proceeding or hearing should be
consdered Awithin the history of the modern administrative state@) rather than againg legd history
commencing with the drafting of the Condtitution, as to do otherwise would be essentidly limiting the
Richmond Newspapers test to proceedings and hearings that were recognized at the turn of the 19th
century, and ignoring the Avast growth of the administrative state@"’

Also key to the dissent=s conclusion that the experience prong is satidfied is the observation that
there are obvious smilarities between deportation hearings and judicid proceedings, and the smilarities
aresuch that it isasmall legp to liken a deportation hearing to ajudicid hearing for the purposes of
reaching afair result under the Richmond Newspapers test.**® Importantly, the dissent asserted that
amply because he considered deportation hearings to have a historicd tradition of access, this does not
mean that &l administrative hearings will vicarioudy obtain the same historical tradition.™

Thelogic test anadyss by the dissent is dissmilar to that adopted by the Sixth Circuit and by the

mgority opinion. In Judge Scirica=s own words, Awe must condder the vaue of opennessin

deportation hearings generaly, not its benefits and detrimentsin >gpecid interest= deportation hearings
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in particular. If aquaified right of accessisfound . . . the andlys's turns to whether particular issues
raised in individual cases override the general limited right of access @™ Noting that national security is
not implicated in many deportation hearings (for instance, those for marriage fraud and conviction of
felonies), Athe demands of national security under the logic prong . . . do not provide sufficient
jugtification for rejecting a qualified right of access to deportation hearings in generd. @ The dissent
indicated thet the nationa security interests are more gpplicable in the andysis of the existence of any
compelling government interests, and declared that there isa qualified right of access to deportation
hearings under the Richmond Newspapers test.?%?

In examining whether such interests are compelling enough to warrant a blanket closure, the
dissent found that dthough issues of nationd security warrant particular deference to the government=s
expertise, the demands of the government can be met by the closure of deportation hearings on a case-

203

by-case basis.

Copyright © 2003 32
American Immigration Law Foundation
www.ailf.org



5. THE NEED FOR GUIDANCE IN THE APPLICATION OF THE RCHMOND NEWSPAPERS TEST

It is dlear from the opinions above that there is a Sgnificant lack of Supreme Court guidancein
how the Richmond Newspapers test isto be applied. If the examination of the cases shown aboveis
confusing, then the point ismade. The two trid courts oquently utilized the Richmond Newspapers
test to reach a solid decison. However, three different appellate judges managed to interpret the
Richmond Newspapers test in three different ways. Having a Firs Amendment right determined by a

test that can=t be consgtently applied fliesin the face of the principles of consstency and predictability.

The two dircuits differ in their reading of the same case law and how previous decisons shape
the experience and logic prongs of thetest. The Sixth Circuit adopts a more open outlook towards the
experience test, preferring to look at the nature of deportation hearings compared to proceedings which
do have aqudified First Amendment right of access, and the tradition of openness of deportation
hearings within the lifetime of the existence of such hearings. Adopting a different gpproach, the Third
Circuit looks to the openness of deportation hearings in comparison to the proceedings that have the
most well-established and firm right of access - crimina proceedings. In choosing thistrack,
deportation hearings appear to have a checkered and short history of openness, and certainly onewhich
can be distinguished from the Aunbroken, uncontradicted history@of openness that bound the Supreme
Court to Aconclude that a presumption of opennessinheres the very nature of acrimind trid under our

system of justice @ Likewise, the Sixth Circuit=s finding thet the logic prong of the Richmond
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Newspapers test was satisfied by an examination of Awhether public access plays a 9gnificant postive
rolein the functioning of the particular process in question@?® but the Third Circuit finds the logic prong
unsatisfied and irrdlevant in its current form,

Such different outcomes - contrary in dmost every respect with regard to the gpplication of the
same test to the same facts, and based upon the same case law - indicates a clear weaknessin the
Richmond Newspaperstest. Thiswesknessisnot aresult of the Richmond Newspaper s test being
ineffective when gpplied, asit has along history of service without calsfor adifferent test. The
weaknessis aresult of the test being applied to a confusng area - administrative hearings that

207

masquerade as quasi-judicia proceedings™" Adminidrative hearings range from those that are clearly
inquisitoriad®® to those that Awalk, talk, and soquawk @like judicid hearings®® While the Richmond
Newspapers test has proven successful in extending the Firss Amendment right of access throughout
judicid proceedings, courts are now treading softly when it comes to extending the right to
adminigrative hearings, fearing that they may open the floodgates to a First Amendment right of access
to al administrative proceedings, not just those that mimic judicia hearings®*°

The ambiguity gpparent in the Richmond Newspaper s test as gpplied to adminidrative hearings
is perhaps providing aloophole for the furtherance of political ams?* It is often the case that when
contentions are made that Arestrictions on journaism are necessary for security, . . . the congraints
typicdly have hed little to do with salf-preservation and much to do with politics and public

rdations.@ The First Amendment right of accessis largely for the benefit of the public viathe press,

and the person who is the subject of the proceeding should not dter whether the press has access or
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not. Indeed, theimmigration status of the person who is the subject of the proceeding should be
virtudly irrdevant under the Richmond Newspapers test. However, Judge Becker=s concluding
commentsin his mgority opinion for the Third Circuit include the use of the word Adien@in a manner
reminiscent of the word Anegro@in cases such as Scott v. Sandford.?® The Third Circlit=s
interpretation of the Richmond Newspaper s test, contrary to the interpretation of the test by other
federd courts, and resulting in an utterly contrary outcome to other federa courts, could be seen asan
attempt to create a subclass of people within the United States - diens. The Third Circuit=s concluding
remarksin particular - that the Aredity@of the Creppy Memo is that the mediawill be the losers, not
those who are having their lives decided behind closed doors and in hostile conditions®, and who cares
if the diens (or, more accurate to the language in the opinion, the Aperpetrators@ get afar hearing,
because they have aready been given a Aheavy measure@of due process, for which they should be
grateful - would be consistent with such an attempt to push a politica or persond agenda at the expense
of the public=s right of access, even if thisis not the intended meaning of the statements®®® It isunclear
where the relevance of the proceedings involving diens rather than any other person comesinto the
Richmond Newspaperstest. Therights at stake are not belonging to the dien, but the press, yet the

rights of diensin today=s dimate depend heavily on public scrutiny of the government=s activities.

6. USEFULNESS OF THE PATHOLOGICAL PERSPECTIVE

The ideas presented by the pathologica perspective are particularly applicable to the solution to
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the current split in the courts. The pathologica perspective advocates the srengthening and refining of
First Amendment standards and principlesin times of peace and low siress, so that in times of war and
other high stress, the resilient mechanisms for preserving First Amendment rights are dreedy in place,
and can be used to ensure that the core of the First Amendment will not be eroded on awhim.?*
Courts adopting the pathological perspective should seek to produce limit Athe range of discretion left
to future decisonmakers who will be caled upon to make judgments when pathologica pressures are
mogt intense @’ Thiswould, in turn, limit the ability of judges to make decisions that are damaging to
the fundamenta core principles of the Congtitution. The pathologica perspectiveis e oquently and
succinctly backed up by Justice Frankfurter, who wrote that courts should not alow Atheimpregnating
amosphere of the times@to take precedence over foresighted judicial decisonmaking, and that
condtitutional issues Amust be determined by principles established in more tranquil periods. @ Itis
notable that the pathologica perspective suggests that the process should begin in times of peace, in
preparation for times of war or siress, to prevent the situation encountered by the courtsin Detroit
Free Press and North Jersey Media Group.?*® However, there is no reason to doubt that the
pathological perspective could be applied retroactively to correct a Stuation in which congtitutiona
rights have dready been threatened, but not yet decisively eroded.

It is clear that the courts are lacking the guidance of asmple, robust, and clear test to decide
the First Amendment right of access. The Richmond Newspapers test is a prime example that
Aclomplicated, subtle, imaginative legd arguments are not calculated to convince resistant officids and

their congtituencies that tolerance of threstening dissentersis a congtitutiona imperative. @ Equally
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important is the need for atest Atargeted for the worst of times [that speaks] to persons who are neither
first amendment specidists nor devotees.@* Without smplicity and darity, not only will the standards
devised by the courts be unconvincing to those charged with making such decisions, but also by those
who haveto live with the consequences of those decisions (i.e. the public.)

Adoption of the pathological perspective does not mean that the core congtitutiond principles
that have aready been established have to change in any way.??? Therole of the pathologica principle
is sructurd, rather than subgtantive, in relation to condtitutiond principles; that is, it seeksto define and
strengthen the congtitutiona principles and tests, rather than to affect any rights dready established.
Thus where precedent is unavailable, courts can look to the smplicity of the condtitutiona principles,
rather than become confused in amass of complicated and unclear decisionsin an attempt to reach a
decison.®

Interestingly, both Digtrict Courtsin Detroit Free Press and North Jersey Media Group came
close to decisons which adopted a pathologica perspective. Both courts identified the First
Amendment right of access to deportation hearings by usng asmple, well defined test. Both courts
applied the Richmond Newspaper s test and reached the same decision. Both courts considered the
current needs of the nation in their decisons. Each opinion was concise, well-founded in law, and
reached a conclusion that nestled negtly within the aready-established First Amendment right of access.
Once the decisions reached the appdllate level, the pathological perspective was lost primarily because
the Richmond Newspapers test was open to excessive judicid interpretation that resulted in avastly

different determination of what the First Amendment rights of access were in reation to deportation
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hearings. Both Courts of Apped were unable to find clarity in the Richmond Newspapers test. Judge
Becker of the Third Circuit produced an opinion that turned the Richmond Newspaper s test ingde out,
and reached a conclusion that screamed that the Richmond Newspaper s test is unclear, overly-
complex, and open to abuse. It is obvious how the pathological perspective could have prevented this
from occurring by limiting the scope of interpretation given to judges through the use of amorerigid,

easy-to-understand, and clear version of the Richmond Newspapers test.

7. THE SUPREME COURT=SROLE

This matter should be, and in al likelihood will be, addressed by the Supreme Court in the very
near future. Detroit Free Press and North Jersey Media Group define adeep crack in the courts=
interpretation of akey First Amendment right. The First Amendment right of accessisimportant -
APublicity isthe sole of justice. Without publicity, dl other checks are insufficient: in comparison of
publicity, dl other checks are of small account.@* Particularly in light of the sheer numbers of people
who may be affected by these decisions, and the recent surge in proceedings that the government
wishes to keep out of the pubic eye™, the First Amendment right of accessisin dire need darification.

However, the Supreme Court has adifficult task ahead. The recent terrorist attacks have
placed the Condtitution in adifficult place. Terrorists used some of the freedoms the Condtitution
guarantees to physicaly attack the United Statesin 2001. |If the courts close the hatches and restrict the

freedom the Condtitution guarantees in an attempt to secure physica safety, then the terrorisiswin by
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destroying the source of what they despise. If the courts determine that the Congtitution should be
protected, the terrorists win by utilizing those freedoms to launch further physicd attacks. Doubtless,
the pathological perspective was written in 1985 without the thought of events smilar to 9/11 in mind.
Its applicability is obvious, yet its gpplication may need further consderation in this Stuation.

The Supreme Court could follow one of two paths. Firg, it could find that when the
Condtitution and nationd security conflict, that the Congtitution should come firgt. Thiswould entall
fallowing the Richmond Newspaper s test and gpplying it to deportation hearings, finding that Aspecia
interest@deportation hearings should be closed on a case-by-case basis. Second, the court could find
that in such an unprecedented time of national stress, the Congtitution comes a close second to the
immediate >surviva= of the United States, and the court would find that Aspecid interest@deportation
hearings are to be closed with no questions asked.

More important than reaching the decison above, the Supreme Court needs to go one step
further, even though it would not be obliged to do so. The Supreme Court should recognize the
deficiencies of the Richmond Newspaper s test, and make an effort to establish aclear and smple
standard that can be followed. In doing o, the court could adopt a pathological perspective, and help
preserve the core First Amendment right of access by limiting how much leeway the lower courts have
in determining what does and does not have a First Amendment right of access. Since Press
Enterprise 1, the Supreme Court has been largely slent on the issue, and has alowed the lower courts
to dowly expand the right of access to various innocuous proceedings. It istime for the court to return

to the issue and define the test in a manner such that it can be gpplied by the lower courts to any manner
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of proceedings, adminigtrative or otherwise, and produce consistent and logica results each and every
time. It isnot necessary that the Supreme Court decide whether deportation proceedings are indeed
covered by aredefined Richmond Newspaperstest. Merely defining the test using the pathological
perspective would suffice, asit would alow the lower courts to reach consstent decisions.

Regardless of what the Supreme Court decides, it must be particularly clear on one important
issue. In upholding the blanket closing of Aspecid interest@deportation hearings to the press, it must be
careful to not venture closer to forming a modern two-tier United States smilar to that which existed a
century ago. Whereasin the late nineteenth century, African- Americans and whites formed two
separate classes within the United States, a knee-jerk decision by the Supreme Court could set the
stage for diensto be aclearly defined lesser class than United States citizensif some of the rights thet
are currently afforded to diens are vigbly snatched back. It would be most prudent for the Supreme
Court to digance itsdlf from the analysis of the Third Circuit, and determine the issue solely by andlyzing
the Richmond Newspaperstest. The fact that diens are involved should be a Sdenote, rather than a

deciding issue.

8. CONCLUDING REMARKS

The Supreme Court faces a difficult decison - a gamble between nationa security and the
Condtitution. However, by producing a more robust First Amendment right of accesstedt, it could do a

good job of protecting both. The Richmond Newspapers tet isnot an irrdevant test. With
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clarification and amplification, it could remain auseful and effective test even in times of nationd siress.
By dlowing accessto dl Aspecid interest@proceedings, except those in which the government can
demondtrate to the judge that there is a specific security threet, both the government and deportees=
rights and needs can be preserved, and importantly, the United States would not be thought of a nation
that throws out its highly- prized Condtitution as soon as times get tough. The mechanismsfor protecting
the confidentidity of sengtive information are dready wel-established (e.g. in camerareviews of
sengtive information, closing individuad hearings as and when necessary rather than blanket closings),
and thereis no need for the court to uphold blanket closings as the only appropriate step to take.

But the Richmond Newspaper s test needs to be redefined more tightly and carefully, with far
better guidancein how it isto be applied. The split between Detroit Free Press and North Jersey
Media Group shows how the Richmond Newspaper s test, dthough well-established and useful, is
open to excessive judicid interpretation and can produce inconsistent results because of this. In times of
nationa stress, courts need to be able to uphold the core First Amendment principles againgt increased
pressure from the government and the public. Focusing the Richmond Newspaper s test would remove
the abilities of judges to damage the First Amendment under such pressure, and remove the ability of
judges to use the Richmond Newspapers test to further anti-aien agendas. When ading in the success
of attacks on the First Amendment, the courts are short-sghtedly bowing under misguided public
pressure, as A[p]athological periods tend to be short lived, but their consequences linger on. @*°
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